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FIRST AMENDED AND RESTATED

ARTICLES OF ORGANIZATION
OF
HERON LAKE BIOENERGY, LL.C

A LiMitED LIABILITY COMPANY ORGANIZED UNDER
MINNESOTA STATUTES, CHAPTER 322B

ARTICLI 1
NAME AND REGISTERED OFFICE

The name of the limited liability company is Heron Lake BioEnergy, LLC, The -

address of the registered office and principal place of business of the limited liability company is
201 10" Street, Heron Lake, Minnesota 56137, and its registered agent at that address is Robert J.
Lerguson.

ARTICLE II
PURPOSE AND POWERS

The business and purpose of the limited liability company is (i) to engage in the development,
financing, investment into, construction, ownership and operation of bio-energy facilities including
ethanol production facilities, (ii) to pool, handle, deal, market, manufacture, process, ot otherwise
change the form or marketability of products of its members and others, including crops, livestock,
and other agricultural products, (iii) to conduct any business and investment activity in which a
limited liability company organized under the Minnesota Limited Liability Company Act and any
successot statute thereto (the “Act™) may lawfully be engaged, and (iv) to perform and conduct any
and all ac(ivitics necessary, related orincidental to the-foregoing. The limited liability company shall
possess and may exercise all the powers and privileges granted to the limited liability company by
the Act or by any other law, subject to any limitations provided in these Articles or in a membor

control agreement of the limited liability company adopted or amended in accordance with the Act (a -

“Member Control Agrecment”).

ARTICLE I
DURATION

Unless dissolved eatlicr according to law, the duration of the limited liability company shall
be petpetual.
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ARTICLE IV
CAPITAL

" Sectiond.1  Authorized Capital Units; Designation of Class A and Class B Units.

(2)  The limited Hability company is authorized to issue 50,000,000 capital units. .
Capital units are the unit of measurement to quantify a unit holder’s share of the profits and losses of
the limited liability company, a unit holder’s right to receive distributions of the assets of the limited
liability company, and, with respect to a member, any right of the member to vole on or parlicipate in
the management of the limited liability company and to information concerning the business and
affairs of the limited liability company.

sy TOf the total number of authorized capital uhits, 25,000,000 capttal unifs are
heréby designated as Class A Units and 15,000,000 capital units are hereby designated Class B
Units. The authorized capital units that are not designated herein as Class A or Class B Units may be
designated as Class A Units or Clags B Units by resolution of the Board of Governors, provided that
a statement setting forth the name of the limited liability company and the text of the resolution and
certifying the adoption of the resolution and the date of adoption shall be filed with the Secretary of
State of the State of Minnesota before the acceptance of any capital confributions with respect to
#uch capital units. The resolution is effective when the statement has been filed with the Secretary of
“State. A statement filed with the Secretary of State in accordance with this Section 4.1(b) shall not
be considered an amendment of the Articles for purposes of Minnesota Statutes, Sections 322B.155

and 322B.383.

(¢)  Subject to a Member Control Agreement, Class A and. Class B. Units will
share profits and losses and distributions of assets equally on a per unit basis.

Section 4,2  Capital Contributions; Issuance of Units.

(a)  Each capital unit issued and outstanding as of the date these amended and
restated Articles are adopted in accordance with the Act shall be and is hereby automatically
- converted into, aiid shall hereafter be’deemedito. be, a Class A Unit. : .

(h) No member shall be obligated to make any additional capital contributions to
the limited liability company or to pay any assessment to the limited liability company, other than the
unpaid portion of such member’s written agrecment Lo make capital contributions, and no capital
units shall be subject to any mandatory assessient, requests or demands for capital.

{c)  Additional capital units may only be issued in consideration of capital
contributions. The Board of Governors may accept capital contributions from members or persons
seeking to become members, may authorize the limited liability company to enter into a written

2.
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subscription agreement with such member or persons seeking fo become members to make capital
contributions for the purchase of capital units, and may cause the limited liability company to issuc
additional capital units to such persons in consideration of capital contributions fo the limited
liability company. Subject to any consents, authorizations and requirements under these Axticlesora
Member Control Agreement, capital contributions and the issuance of additional capital units shall
be-made at such times and upon such terms and conditions as the Board of Governors and the person

acquiring the capital units may agree.

()  Upon acceptance of capital contributions and the issuance of additional capital
units, the Board shall cause the books and records of the limitod liability company to be adjusted
appropriately.

ARTICLE Y
MEMBERSIYP

Section 5.1  Members; Rights and Powers Generally.

(a)  Merbers of the limitcd liability company are persons who are described in
dand meet the membership requirements established in or pursuant to this Atticle V or a Member
«Control Agreement and who have not ceased to be a member pursuant to the provisions of this
Axticle V or such Member Control Agreement, As of the date these amended and restated Atrticles

are effective in accordance with the Act, the members of the limited liability company are the
persons who wete members of the limited liability company immediately prior to such date as shown
on the books and records of the limited liability company.

(b)  Additional persons may, upon the approval of the Board, become membexs of
the limited liability company: (i) by submitting a completed subscription agreement to subscribe for
capital units in the association upon the terms and conditions as may be set forth in the subscription
agreement, and the acceptance theteof by the limited liability company, (ii) by meeting any and all
requirements of membership established in or pursuant to this Article V or a Member Control
- Agrecment; ({ii) by-subiitting anexecuted counterpartsignaturs agreeing to be bound by a Member
Control Agrcement, (iv) by submitting payment of the purchase price for the number of capital units
subscribed for in the subscription agreement, in accordance with the terms of the subscription
agreement, and (v) upon belng admitted as a member by the Board; or in any other manner
authorized in ot pursuant to a Member Control Agteement. The Board may refuse to admit any
petson as a member in its sole discretion.

(c)  Transferees of capital units may become members provided they meet the
membership requirements established in or pursuant to this Article V or a Member Control
Agreement.
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HERON LAKE BIOENERGY, LLC : ) - FIRST AMENDED AND RESTATED
ARTICLES OF ORGANIZATION

()  Each member of the limited liability company must own, or must have entered
into a binding written agreement with and accepted by the limited liability company to subscribe for,
a minimum of twenty five hundred (2,500 capital units, on and after the date that the limited liability
company first issues capital units in connection with its closing on all or a portion of subscription
agreements received and accepted in accordance with the terms of its initial public offering of capital
units in the State of Minnesota or September 23, 2004, whichever occurs first. Failure of any
member to own or to subscribe for such minimum number of capital units on or afier such date shall
result in the automatic termination of membership of such person, without further notice or action by
the limited Hability company, and such person shall become and be a non-member holder of capital
units, with such financial rights with respect fo the capital units they own as provided for in and
subject to these Articles or a Member Control Agreement.

(e)  Additional qualifications and requirements of membership may be cstablished
in a Member Control Agreement or by the Board acting under authority granted by such Member
Control Agreement.

(f)y  Other than the right to elect or appoint governors to the Board, no member,

.other than a member acting in his, her or its capacity as an officer of the limited liability company,

thas any right or power to take part in the management or control of the limited liability company or

«ts business and affairs. No member other than a member acting in his, her or its capacity as an

-wofficer of the limited liability company, has the authority or powet to act for or on behalf of the

:limited liability company, to do any act that would be binding on the limited liability company, or to

- ineur any expenditures on behalf of the limited liability company, except with the prior written
consent of the Board.

(2)  No member shall have any voting right except with respect to those matters
requiring a member vote or approval as specifically provided for in these Articles, in a Member
Control Agreement, or as otherwise required by the Act. Subject to a Member Control Agreement,
members shall exercise their voting power in proportion to capital units held and shall be entitled to

- one vote for each capital unit held.

Seetion 5.2  Termination of Membership. A member may not be expelled, provided that
the failute of a member to comply with the membership requirements established in these Atticles or
in, ot pursuant to authority granted by, a Member Control Agreement shall result in the termination
of membership of such person, The membership of a member in the limited liability company shall
terminate upon the occutrence of cvents described in these Articles, in a Member Control
Agreement, or as otherwise provided for in the Act, including resignation and withdrawal. In the
event a person ceases to be a member without having transferred all of the capital units owned by
such person, such person shall lose all voting rights and shall be considered merely an assignes of the
financial rights associated with the capital units held by such person, having only the rights of an

i
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HERON LAKE BIOENERGY, LLC : : FIRST AMENDED AND RESTATED
ARTICLES OF CRGANIZATION

unadmitted assignee. Such person shall remain subject to the applicable provisions of these Atticles
and a Member Control Agreement with respect to such financial rights. Such petson shall have no
right to any information or accounting of the affairs of the limited liability company, shall not be
entitled to inspect the books or records of the limited liability company, shall not be entitled to vote
on any matters resetved to the members, and shall not have any of the other rights of a member under
these Atticles, a Member Control Agreement, or the Act. Furiher, such person shall not have the
right to transfer such person’s capital units except by means of a transfer permitted by these Articles
or a Member Control Agreement..

Section 5.3  Continuation of the Limited Liability Company. The limited liability
company shall not be dissolved upon the occurrence of any event that is deemed to terminate the
continued membership of a member, The limited liability company’s affairs shall not be required to
be wound up.~The limited liability company shall continue without dissolution,

Section 5.4 No Obligation to Purchase Member’s Interest. No member whose
- mentbetship in the limited liability company terminates, nor any transferee of such member, shall
have any right to demand ot receive a return of such terminated membet’s capital contributions ot to
require the purchase or redemption of the capital units owned by such terminated member. The other
.members and the limited liability company shall not have any obligation to purchase or redeem the
“capital units or capital contributions of any such terminated member or iransferce of any such
“erminated member. No member whose membership has terminated shall be entitled to receive a *
“#istribution in complete redemption of the fair value of the capital units or capital contributions of
such person (except as provided for in a dissolution and liquidation of the limited liability company),
notwithstanding any provisions of the Act or any othet provision of law. As a material part of the
consideration for continuing ot becoming a member of the limited liability company, each member
hereby waives any right, and expressly agrees that it intends for this provision (o negate any
entitlement to receive a distribution in complete redemption of the fair value of the capital units or
capital contributions owned by such member upon an cvent that terminates the membership of' such
member which, in the absence of the provisions in these Articles, it may otherwise be afforded by the
Act.

ARTICLE VI
BOARD OF GOVERNORS

Section 6,1 Number and Beard.  The business and affairs of the limited Itability
company shall be managed by a Board of Governors of not less than seven (7) persons, as further
provided in a Member Control Agreement, Governors shall be elected for the term, at the time and
in the manner as a Member Control Agreement shall prescribe. The names and addresses of the
members of the first Board of Governors of the limited liability company, who shall serve for such

-5.
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HERON LAKE BIOENERGY, LLC FIRST AMENDED AND RESTATED
ARTICLES OF ORGANIZATION

terms and in such manner as a Member Conirol Agreement shall prescribe or, in the absence of a
Member Control Agreement, until the annual meeting of the members held in 2007, are as follows:

Name Address
Robert J, Ferguson : P.O. Box 167

Heron Lake, MN 56137

Michael 8, Kunetth 34858 150" Street
Brewster, MN 56119

David J, Woestehoff _ 15466 West 270" Street
e : : Belle Plaine, MM 56011

David J. Bach 27817 351* Avenue
Henderson, MIN 56044

Mertill Grisham 48834 226" Street
Gaylord, MN - 55334

Timothy O, Helgemoe 16087 Henry Drive
Utica, MN 55979

Milton J. McKeown P.0O. Box 201
Hevon Lake, MIN 56137

Doug Schmitz ' P.O. Box 175, Highway 30
Currie, MN 56123

Robert Wolf , 748 Kentucky Avenue
Adrian, MN 56110

Section 6.2  Limitation of Governor’s Liability. No govetnor of the limited lability
company shall be personally liable to the limited liability company or its membess for monetary
damages for breach of fidueiary duty by such governor; provided, however, that this Article shall not
eliminate or limit the liability of a governor to the extent provided by applicable law (i) for a breach
of the governor’s duty of loyalty to the limited liability company ot its members; (i) for acts or
omissions that are not in good faith or involve intentional misconduct or a knowing violation of law;
(iii) for knowing violations of securities laws section 80A.23 of Minnesola Statutes ot for illegal
distributions; (iv) for a transaction from which the governor derived an improper personal benefit; or
(v) for an act or omission occutting prior to the effective date of this Article. It is the intention of the

G-
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HERON LAKE BIOENERGY, LLC ’ FIRST AMENDED AND RESTATED
ARTICLES OF ORGANIZATION

members of the limited liability company to limit or eliminate the personal liability of governors of
the limited liability company to the greatest extent permitted under Minnesota law. If amendments
to Minnesota Statutes are passed after this Article becomes effective which authorize Jimited liability
companies to act to further limit or eliminate the personal liability of governors of a limited liability
company, then the liability of govemors of the limited liability company shall be limited or
climinated to the greatest extent permitted by Minnesota Statutes, as so amended. No amendment to
or repeal of this Article shall apply to or have any effect on the liability ot alleged liability of any
governor of the limited liability company for or with tespect to any acts or omissions of such
governor occutting prior to such amendment or repeal.

ARTICLE VII
LiviTED LIABILITY

Except as otherwise expressly agreed to under a'separate wrilten agreement, the debits,
liabilities and obligations of the limited liability company, whether arising in contract, tort or
otherwise, shall be solely the debts, obligations and liabilities of the limited liability company, and
" nomember of the limited liability company shall be personally liable for the acts, debts, obligations
.or liabilities of the limited lability company merely on the account of that status, The failure of the

Timited liability company to observe any formalities or requirements relating to the exercise of its
.powers or management of its business or affairs under these Articles, a Member Control Agreement,
-orthe Act shall not be grounds for imposing fiability on the members of the limited liability company
for any debt, obligation or liability of the limited liability company.

ARTICLI VIiI
No CUMULATIVE VOTING

The members of the limited liability company shall not be entitled to cumulate their voting
power for the election of governors.

ARTICLE IX
NO PREEMPTIVE RIGHTS

The members of the limited liability company shall have no preemptive rights to make
contributions pursuant to Minnesota Statutes, Section 322B.33 ot any similar provisions of future
law,
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HERON LAKE BIOENERGY, LLC FIRST AMENDED AND RESTATED
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IN WITNESS WHEREOF, the undersigned hereby ceitifies that he is the President of the
Board of Governors of Generation I Ethanol, LLC d/b/a Heron Lake BioEnergy, a limited liability
company organized and existing under the laws of the State of Minnesota; that the foregoing isatrue
and correct copy of the resolution duly adopted by the Board of Governors to amend the Atticles of
Organization in their entirety to restate and supersede the original Articles of Organization and all
amendments to them, taken as of June 9, 2004; that the passage of said resolution was in all respects
legal and proper; that said resolution is in full force and effect; and that said resolution shall be
submiited to a vofe at a special meeting of the membets to be held on June 29, 2004.

Dated; Tuney42004 2
. Robert f Ferghson, Presflent of the Boatd of

Governors

(NO LIMITED LIABILITY COMPANY SEAL)

STATE OF MH(\)JNESOTA

DEPARTMENT OF STATE
FILED

N 30 00
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HERON LAKE BIOENERGY, LLC MempER CONTROL AGREEMENT

MEMBER CONTROL AGREEMENT
or
HERON LAKE BIOENERGY, LLC

THIS MEMBER CONTROL AGREEMENT is hereby adopted and entered into effective
as of the Rffective Date (as defined below), by the Members (as defined below), pursuant to the .
provisions of the Act (as defined below), on the terms and conditions set forth herein.

SECTION 1 _‘
THE LIMITED LIABILITY COMPANY

- 'L1  Formation and:Agreement.

# " The Members have caused the. Company to be formed as a Minnesota: limited -lability
company putsuant to the provisions of the Act, The Members hereby agree that this Agreement
constitutes the “member control agreement” within the mcaning of Section 322B.37 of the Act. To
the extent that the rights or obligations of any Member are different by reason of any provision of
this Agreement than they would be in the absence of such provisions, this Agreement, to the extent -
permitted by the Act, shall control,

1.2 - Name.

. The name of the Company shall be Heron Lake BioEnergy, LLC, and all business of the
Company shall be conducted in such name. The name of the Company may be changed from time to
time in accordance with the Act.

1.3  Purpose; Powers.

() The business and purpose of the Company is (i) to engage in the development,
financing, investment into, consttuction, ownership and opetation of bio-energy facilities including
ethanol production facilities, (ii) to pool, handle, deal, market, manufacture, process, or otherwise:
change the form or marketability of products of its Members and others, including crops, livestock,
and other agricultural products, (iif) to conduct any business and investment activity in which a
limited liability company organized under the Act may lawfully be en gaged, and (iv) to pexform and
conduct any and all activities necessary, related or incidental to the foregoing,

(b)  The Company shall possess and may exercise all the powets and privileges
granted (o the Company by the Act or by any other law, subject to any limitations provided in the
Articles or in this Agreement.

B-1
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HERON LAKE BIOENERGY, LIC . MEMBER CONTROL AGRREEMENT

1.4  Principal Place of Business.

The principal place of business of the Company shall be as set forth in the Articles, or at such
other place(s) within or without the State of Minnesota as the Board may determine.

1.5 Term.

The term of the Company began on the date the Articles were originally filed with the
Secretary of State of the State of Minnesota, and shall continue until the winding up and liguidation
of the Company and its business is completed following a Dissolution Event as provided in Section

12 hereof,

1.6  Filings; Agent for Service of Process.

(@)  The Company’s organizer has caused the Articles to be filed with the
Secrétary of State of the Stale of Minnesota, in accordance with the provisions of the Act. The
Company shall take any and all other actions reasonably necessary to petfect and maintain the status
of the Company as a limited lability company under the laws of the State of Minnesota. The Board
shall cause amendments to the Articles to be filed whenever required by the Act.-

(b) . TheBoard shall cause the Company to make such [ilings and take-any and-all
other actions as may be reasonably necessary to perfect and mainiain the status of the Company s a
limited liability company or similar type of entity under the laws of any other jurisdictions in which
the Company engages in business. ' : :

(¢) - The name and address of the agent for service of process on the Company
resident in the State of Minnesota shall be as set forth in the Articles or any successor as appointed
by the Board, and the Board is hereby authorized to change the Company’s registered office or
resident agent, or both, from time to time without Member vote ot approval,

(d)  Inconnection with the dissolution and completion of the winding up of the
Company, the Board shall cause to be executed and filed a notice of dissolution and articles of
termination whenever requited by the Act, and make similar filings under the laws of any other
jurisdictions in which the Board deems such filings necessary or advisable.

1.7  Title to Property.

All Property owned by the Company shall be owned by the Company as an entity and no Unit
Holder or Governor shall have any ownership interest in such Property in its individual name, Rach
Unit Holder’s interest in the Company shall be personal property for all purposes. The Company
shall hold title to all of its Propetty in the name of the Company and not in the name of any Unit

Holder or Governor.

B-2
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HERON LARE BIOENERGY, LLC MEMBER CONTROL AGREBMENT

1.8 Payments of Individual Obligations.

The Company’s credit and assets shall be used solely for the benefit of the Company, and no
asset of the Company shall be Transferted or encumbered for, or in payment of, any individual
obligation of any Unit Holder or Govemnor.

.1.9 Independent Activities.

(a)  Each Governor shall be required fo devote only such time to the affairs of the
Company as may be necessary to manage the business and affairs of the Company in accordance
with Section 5 hereof, and shall be free to serve any other Person or enferprise in any capacity that
the Govemol may deem appropriate in his ot her discretion.

" (b)  Neither this Agreement nor any activity undertaken pursuant he1eto sha[l ()
plcvent any Unit Holder, Governor ot its Affiliates, acting on theit own behalf, from engaging in
wlatever activities they choose, whether the same are compctltlve with the Company or otherwise,
and:any such activities may be. undertaken without having or incarring any obligation to offer any
interest in such activities to the Company or any other Unit Holder or Governor, or (il) require any
Unit Holder or Governor to permit the Company or any other Unit Holder or Governor or its
Affiltates to participate in any such activities, and as a material part of the consideration for the
execution. of this Agreement by each Member, cach Member hereby waives, 1e]mqmshcs, and
fenounces any such right or claim of patlicipation, - .

1.10 Member Authority.

Each Member represents and warrants to the Company and to the other Members that:

: ()  the Member, if not an individual, is duly organized, validly existing and in
good standing under the laws of its state of organization and is duly qualified and in good standing as
a foreign organization in the jurisdiction of its principal place of business if not organized therein;

(b)  the Member, if not an individual, has full corporate, limited liability company,
partnership, trust or other applicable power and authority to execute and agree to this Agreement and
to perform its obligations hereunder and all hecessaty actions by the board of directors, shareholders,
managers, members, partners, trustees, beneficiaties, or other Persons necessaty or appropriate for
the due authorization, execution, delivery and performance of this Agreement by that Member have

been taken;

(¢c)  the Member has duly executed and delivered this Agreement; and

(@)  the Member's authorization, execution, delivery and performance of this
Agreement does not conflict with any other agreement or arrangement to which that Member is a
party or by which it is bound,
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1,11  Access to and Confidentiality of Information.

(a) In addition to the other rights specifically set forth in this Agreement, each
Member is entitled to all information to which the Member is entitled to have access pursuant to the
Act under the circumstances and subject to the conditions therein stated, which conditions include
but are not limited to such reasonable standards governing what information and documents are to be

furnished at what time. and location and at whose expense as may be set forth herein ot otherwise ..

established by the Board, However, without limiting the foregoing, the Members agree that the
Board may from time to time determine, due to contractual obligations, business concerns or other
considerations, that certain Confidential Information should be kept confidential and not provided to
some ot all of the Members or that it is not just or reasonable for some or ail of the Members or their
assignees ot representatives to examine or copy any such information. -

. (b)  Each Member acknowledges that from time to time the Member may receive
Confidential Information from or regarding the Company, the release of which may be damaging to
the.Company or Persons. with whom it does business. Each Member agtees to hold in strict

confidence any Confidential Information it receives regarding the Company that is identified as being -

confidential (and if such informaiion is provided in writing, is so marked) and may not disclose’'such
information to any Person, except for disclosures (i) to another Member having the right to such
information,. (if) compelled by law, provided the Member must promptly notify an officer-of the

Board of any request or demand for such information, to the extent reasonably possible, (iii} to ..

advisors or representatives of the Member, or to Persons (and their advisors or representatives)

seeking to acquire all or any portion of the Membet’s Interest through a Transfer in accordance with -

this Agreement, but only if in each case such Person has agreed to be bound by the provisions of this
Section 1,11(b}, or (iv) of information that the Member has also received from a source independent
of the Company that the Member reasonably believes has the legal right to disclose such information
to the Member. Each Member acknowledges that a breach of the provisions of this Section 1,11(b)
may cause the Company irreparable harm and injury for which monetary damages are inadequate or
difficult to calculate or both. Accordingly, each Member specifically agrees that the Company shall
be entitled to injunctive relief to enforce the provistons of this Section 1.11(b), that such relief may
be granted without the necessity of proving actual damages, and that such injunctive or equitable
relief shall be in addition to, not in lieu of, the right to recover monetary damages for any breach of
this Section 1.1 1(b) by the Member. The obligations referred to in this Section 1,11(b) shall survive

. the termination of a Member’s membership in the Company.

1,12 Limited Eiability.

Except as otherwise expressly agreed to under a separate written agreement, the debis,
liabilities and obligations of the Company, whether arising in contract, tost or otherwise, shall be
solely the debts, obligations and liabilitics of the Company, and no Member, Unit Holder or

- Governor of the Company shall be personally liable for the acts, debts, obligations or liabilities of the

Company merely on account of that status. The failure of the Company to observe any formalities or
requirements telating to the exercise of its powers or management of its busincss or affairs undet this
Agreement or the Act shall not be grounds for imposing liability on the Members, Unit Holders ot
Governors for any debt, obligation or liability of the Company.
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1.13 Decfinitions.

Capitalized words and phrases used in this Agreement have the following meanings:

2004 Offering” means the Company’s offering of Class A Units pursuant to the
Registration Statement dated September 17, 2004. :

“Acf’? means the Minnesota Limited Liability Company Act as set forth in Chapter 322B of
the Minnesota Statutes Annotated (commencing with Section 322B.01), as amended from time to
time (or any corresponding provision or provisions of any succeeding law).

“Adjusted Capital Account Deficit” means, with respect to any Unit Holder, the deficit
halance, if any, in such Unit Holder’s Capital Account as of the end-of the 1elevant Fiscal Year, after

giving effect to the followmg adjustments:

(i-) _Credit to such Capital Account any amounts which such Unit Holder is deemet to be
obligated:to restore pursuant o the next to the last sentences in Sections 1.704-2(g¥1) and 1,704~ .
2(i)(5)-of the Regulatlons and . :

(i) Debitto such Capital Account the ilems described in Sections 1704~ l(b)(Z)(n)(_)()
1.704- l(b)(?,)(n)(g[)(_) and 1.704-1(b)(2)(iiX}(d)(G) of the RﬁngldﬂOl’)S _ _

The fowgomg delinition is intended to comply thh the p10v1 sions of Section 1.704- 1(b)(2)(u)(_) of .
the Regulations and shall be interpreted consistently therewith,

“Affiliate” means, with respect to another Person, any of the following: (i) any Person
directly or indirectly owning, controlling, or holding with power (o vole ten percent or more of the
outstanding voting securities of such other Person, (ii) any Person ten percent or more of whose
outstanding secutities are directly or indirectly owned, controlled, or held, with power to vote, by
such other Person, (iii) any Person directly or indirectly controlling, controlled by or under common
control with such other Person, (iv) any executive officer, director, manager, governor, tiustee or
partner of such other Person, or (v) any legal entity on which such person-acts as an executive
officer, ditector, manager, governor, trustee ot pattnier. For purposes of this definition, the terms

“controlling,” “controlled by” or “under common control with” mean the possession, direct or
indirect, of the power to direct or cause the direction of the management and policies of a Person or
entity, whether through the ownership of voting securities, by contract or otherwise, or the power {o
clect at least 50% of the board of directors or managers o governors, or persons exercising similar
authority with respect to such Person or entities.

“A greement” means this Member Control Agreement, as amended, modified, supplemented

or restated from time to time. Words such as “herein,” “hercinafter,” “hereof,” “hereto” and
“hereunder” refes to this Agreement as a whole, unless the context otherwise requires.
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“Articles” means the Articles of Organization filed with the Secretary of State of the State of
Minnesota pursuant to the Act for the purpose of forming the Company, as amended, modified,
supplemented or restated from time to time.

“Assignee” means a transferee of Units who is not admitted as a Member putsuant to
Section 10.6 hereof.

“Board” means collectively the persons who are named as Governors of the Company in or
designated or elected as Governors pursuant to this Agreement. “Governoer” or “Governors”
means any such person of persons.

“Capital Account” means the capital account maintained for each Unit Holder in accordance
with Section 2.4 hereof.

“Capital Contributions” means, with respect to any Unit Holder, the amount of cash,
propetty, services rendered or a promissory note or other obligation o coniribute cash or property or
tosperform services contributed to the Company with respect to the Units in the Company held or
purchased by such Unit Holder. :

‘ “CEO” means the Chief Executive Officer/Gener al Manager of the Company, mc]udmg any
interim CEO, as appomted by the Boatd..

“Class A Units” means all Units that are designated as such pursuant to Section 2.2 hetreof,
“Class B Units” means all Units that are designated as such pursuant to Section 2.2 heteof.

“Code” means the United States Internal Revenue Code of 19806, as amended from time to
fime.

“Company” means the limited liability company formed pursuant to the filing of the with the
Secretary of State of the State of Minnesota and the limited liability company continuing the business
of this Company in the event of dissolution of the Company as herein provided.

“Company Minimum Gain” has the meaning given the term “partnership minimum gain”
in Sections 1.704-2(b)(2) and 1,704-2(d) of the Regulations. :

“Confidential Information” means any information or compilation of information
possessed by the Company that derives independent economic value, actual or potential, from not
being generally known to, and-not being readily ascertainable by proper means, including but not
limited to: (a) any information not generally known or readily ascertainable in the indusiry of the
Company, regarding the Company’s products, pricing of products, research, marketing, business
systems, and processing techniques etc.; (b) financial information concerning the Company and
customers of the Company, including but not limited to, customer lists, information concerning
accounts receivable of the customers of the Company; (c) quantity and types of products purchased
by the Company and customers of the Company; and (d) any information that the Company may
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from time to time designate as “Confidential” which is not generally known in the Company’s
industry.

“Debt” means (i) any indebtedness for borrowed money or the deferred purchase price of
property as evidenced by a note, bonds, or othet instruments, (ii) obligations as lessee under capital
leases, (iif) obligations secured by any mottgage, pledge, security interest, encumbrance, lien or
charge of any kind existing on any asset owned or held by the Company whether or not the Company
has assumed or become liable for the obligations secuted thereby, (iv) any obligation under any
interest rale swap agreement, (v) accounts payable, and (vi) obligations under direct or indirect
guarantees of (including obligations (contingent or otherwise) to assure 4 creditor against loss in
respect of) indebtedness or obligations of the kinds referred to in clauses (i}, (i), (iii), {v) and (v)
above; provided that Debt shall not include obligations in respect of any accounts payable that are
incurred in the ordinary course of the Company’s business and are not delinquent or arc being

- contested in good faith by appropriate proceedings.

“Depreciation’]. means, for each Piscal Year, an amount equal to the depreciation,
amottization, or other cost recovery deduction allowable with respect to an asset for such Fiscal

- Year, except that if the Gross Asset Valug of an asset differs from its adjusted basis for federal

income tax purposes at the beginning of such Fiscal Year, Depreciation shall be-an amount which
bears-the same ratio to such beginning Gross Asset Value as the federal income tax depreciation,
amortization, or other cost recovery deduction for such Fiscal Yeat bears to such beginning adjusted
tax basis; provided, however, that if the adjusted basis for federal income tax purposes of an asset at

. the beginning of such Fiscal Year is zero, Depreciation shall be determined with reference to such

beginning Gross Asset Value using any reasonable method selected by the Board.
' “Dissolution Event” has the meaning set forth in Section. [2.1 hereof.

“Effecttve Date’” means the date that the Company first issues Units in connection with its
closing on all or a portion of subscription agreements received and accepted in accordance with the
terms of the 2004 Offering or September 23, 2004, whichever occurs first.

“Financial Closing” means when the Board determine's, in its sole discretion, that the
Company has closed on the debt and equity financing necessary to construct the Company’s
proposed ethanol plant and provide working capital at plant start-up.

“Fiscal Quarter” means, subject to achange in Fiscal Year pursuant to Section 8.1(b), (i) the
period commencing with the formation of the Company and ending on July 31, 2003, (ii) any
subsequent three-month period commencing on each August [, November 1, February 1 and May 1
and ending on the last date before the next such date, and (iii) the period commencing on the
immediately preceding August 1, November 1, February 1 and May 1 as the case may be, and ending
on the date on which all Property is distributed to the Unit Holders pursuant to Section 12 heteof.

“Fiscal Year” means, subject to a change in Fiscal Year pursuant to Section 8.1(b}, (i) the
period commencing with the formation of the Company and ending on October 31, 2003, (i) any
subsequent twelve-month period commencing on November | and ending on October 31, and (iii)
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the period commencing on the immediately preceding November 1 and ending on the date on which
all Property is distributed to the Unit Holders pursuant to Section 12 hereol or, if the context
tequires, any portion of a Fiscal Year for which an allocation of Profits or Losses or a distribution is
to be made.

“GAAP” means generally accepted accounting principles in effect in the United States of
America from time to titme, :

“Gross Asset Value” means with respect to any asset, the asset's adjusted basis for federal
income tax purposes, cxcept as follows:

)] The initial Gross Asset Value of any asset contributed by a Unit Holder to the
Company shall be the gross fair market value of such asset, as determined by the Board;

(i)  The Gross Asset Values of all Company assets shall be adjusted to equal their
respective gross fair market values (taking Code Section 7701(g) into account) as detetmined by the
Board as of the following times: (A) the acquisition of an additional interest in the Company by any
new or-existing Unit Holder in exchange for more than a de minimis Capital Contribution; (B) the
distiibution by the Company to a Unit Holder of more than a de minimis amount of Company
property as consideration for an interest in the Company; (€) the liquidation of the Company within
the meaning of Regulations Section 1.704-1(b)(2)(ii)(g); and (D) such other times as the Regulations

© may permit; provided that an adjustment desctibed in clauses (A), (B) or (D) of this subparagraph

shall be made only if the Board determines that such adjustment is necessaty to reflect the relative
economic interests of the Unit Holders in the Company. :

(iii)  The Cross Asset Value of any item of Company assets distributed to any Unit Holder
shall be adjusted to equal the gross fair market value (taking Code Section 7701(g) into account) of
such asset on the date of distribution as determined by the Board; and

(iv)  The Gross Asset Values of Company assets shall be increased (or decreased) to reflect
any adjustments to the adjusted basis of such assets pursuant to Code Section 734(Db) or Code Section
743(b), but only to the extent that such adjustments are taken into account in determining Capital
Accounts pursuant to Regulations Section 1.704-1(b)(2)(iv)(m) and subparagraph (vi) of the
definition of “Profits” and “Losses” or Section 3.3(g) hereof; provided, however, that Gross Asset
Values shall not be adjusted pursuant to this subparagraph (iv) to the extent that an adjustment
pursuant to subparagraph (ii) is required in connection with a transaction that would otherwise result
in an adjustment pursuant to this subparagraph (iv).

If the Gross Assel Value of an asset has been determined or adjusted pursuant to

| subparagraph (i) or (iv), such Gross Asset Value shall thereafter be adjusted by the Depreciation

taken into account with respect to such asset for purposes of computing Profits and Losses,

“Interest” means, collectively, a Unit Holder’s share of the “Profits” and “Losses™ of the
Company, a Unit Holdex’s right to reccive distributions of the Company’s assets, and, with tespectto
a Member, any right of the Member to vote on or patticipate in the management of the Company and
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to information concerning the business and affairs of the Company as provided for in this
Agreement. An Interest is quantified by the unit of measurement referred to herein as a “Unit” (as

defined below).
‘[gsnance Ttems” has the meaning set forth in Section 3.3(h) hereof.
“Liquidation Period” has the meaning set forth in Section 12.7 heteof..
“Liquidator” has the meaning set forth in Section 12.9(a) hereof.
“Losses” has the meaning set forth in the definition of “Profits” and “Losses.”

. “Majority in Interest” of the Members or any class(es) ot series thereof means Members
holding more than fifty percent (50%) of the Units then held by all Members, or of the Units of the
specified class(es) or seties of Units then held by all Members. ‘

“Member” means any Person who is desctibed in and meets the membership requirements
established in Sections 6.1 and 6.2(a) hereof and who has not ceased to be a Member pursuant to the

terms of this Agreement. “Members” means all such Persons.

“Net Cash Flow” means the gross cash proceeds of the Company less the portion thereof

‘used to-pay or establish resetves for all'Company expenses, debt payments, obligations and

liabilities, capital improvements, replacements, and contingencies, all as-reasonably determined by
the Board. “Net Cash Flow" shall not be reduced by depreciation, amoriization, cost recovery
deductions, or similar allowances, but shall be increased by any reductions of resetves previously

established,

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(L) of the
Regulations,

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the
Regulations.

“Permitted Transfer’ has the meaning set forth in Section 10.2 hereof.

“Person” means any individual, partnership (whether general or limited), limited liability
company, corporation, trust, estate, association, nominee or other entity.

“Profits” and “Losses” mean, for each Fiscal Year, an amount equal to the Company’s
taxable income or loss for such Fiscal Year, determined in accordance with Code Section 703(a) (for
this purpose, all items of income, gain, loss, or deduction required to be stated separately pursuant to
Code Section 703(a)(1) shall be included in taxable income o1 loss), with the following adjustments
(without duplication):
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(i) Any income of the Company that is exempt from federal income tax and not
otherwise taken into account in computing Profits or Losses putsuant to this definition of “Profits”
and “Losses” shall be added to such taxable income or loss;

(i)  Anyexpenditures of the Company described in Code Section 705(a)(2)(B) or treated
as Code Section 705(a)(2)(B) expenditures pursuant to Regulations Section 1.704- 1(b)(2)(iv)(i), and
not otherwise taken into account in computing Profits or Losses pursuant to this definition of
“Profits” and “Losses” shall be subtracted from such taxable income or loss;

(i) In the event the Gross Asset Value of any Company asset is adjusted pursuant to
subparagraphs (ii) or (iii) of the definition of Gross Asset Value, the amount of such adjustment shall
be treated as an item of gain (if the adjustment increases the Gross Asset Value of the asset) or an
item of loss (if the adjustment decreases the Gross Asset Value of the asset) from the disposition of
such asset.and shall be taken into account for purposes of computing Profits or Losses;

(iv)  Gain or loss resulting from any disposition of Property with tespect to which gain or
loss is recognized for federal income tax purposes shall be computed by reference to the Gross Asset
Value of the Property disposed of, notwithstanding that the adjusted tax. basis of such Property
differs from its Gross Asset Value;

(v) In lieu of the depreciatjon, amortization, and other cost recovery deductions taken into
account incomputing stich taxable income or loss, there shall be taken into account Depreciation for
such Fiscal Year, computed in accordance with the definition of Depreciation;

(vi)  To the extent an adjustment to the adjusted tax basis of any Company asset pursuant
to Code Section 734(b) is required, pursuant to Regulations Section 1.704-(b)}2)(iv)(m)(4), to be
taken into account in determining Capital Accounts as a result of a distribution other than in
liquidation of a Unit Holdet’s intetest in the Company, the amount of such adjustment shall be
treated as an item of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment
decreases such basis) from the disposition of such asset and shall be taken into account for purposes
of computing Profits or Losses; and

(vii) Notwithstanding any other provision of this definition, any items which are specially

allocated pursuant to Section 3.3 and Section 3.4 hereof shall not be taken into account in computing -

Profits or Losses.

The amounts of the items of Company income, gain, loss or deduction available to be
specially allocated pursuant to Sections 3.3 and Section 3.4 hereof shall be determined by applying
tules analogous to those set forth in subparagraphs (i) through (vi) above,

“Property” means all real and personal property acquired by the Company, including cash,
and any improvements thereto, and shall include both tangible and intangible property.

“Regulations” means the Income Tax Regulations, including Temporary Regulations,
promulgated under the Code, assuch regulations are amended from time to time.
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“Regulatory Allocations” has the meaning set forth in Section 3.4 heteof.
“Securities Act’?’ means the Securities Act of 1933, as amended.

“Syndication Expenses’ means all expenditures classified as syndication expenses pursuant
to Section 1,709-2(b) of the Regulations. :

“Subsidiary’” means, with respect to any Person, any corporation, partnership, joint venture,
limited liability company, association or other entity in which such Person owns, directly or
indirectly, fifty petcent (50%) or mote of the outstanding equity securities or interests, the holders of
which are generally entitled to vote for the election of the governing body of such entity.

“Transfer”. means, as a noun, any voluntary or involuntary transfer, sale, pledge or
hypothecation or other disposition, whether by operation of law (e.g., pursuant to a merger) or
otherwise, and, as a verb, voluntarily or involuntarily to transfer, sell, pledge or hypothecate or
otherwise dispose of. :

“Umt” means the unit of measurement into which an Interest is divided for purposes of those

provisions of this Agreement that require quantification of the rights, pteferences and obligations
represented by an Intercst, as authorized and designated in Section 2.2 and issued pursuant to Section

2.3 hereol,

"Unit Holder" means a Person who owns Units, regardless of whether such Person is a
Member. "Unit Holders' means all Unit Holders. Unit Holders may be designated with respect to
specific types or classes of Units held. '

“Unit Holder Nonrecourse Debt”’ has the same meaning as the term “pariner nonrccourse
debt” in Section 1.704-2(b)(4) of the Regulations.

“Unit Holder Nonrecourse Debt Minimum Gain” meuns an amount, with respect to each
Unit Holder Nonrecourse Debt, equal to the Company Minimum Gain that would result if such Unit
Holder Nontecoutse Debt were treated as a Nonrecourse Liability, determined in accordance with

Section 1.704-2(i)(3) of the Regulations,

“{nit Holder Nonrecourse Deductions” has the same meaning as the term “patiner
nonrecourse deductions” in Sections 1,704-2(1)(1)} and 1.704-2(i)(2) of the Regulations,
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SECTION 2 ‘
CAPITAL AND INTERESTS

2.1 Members,

The Members of the Company are those Persons described in Sections 6.1 and 6.2(a) hereof,
who have not ceased to be Members. :

2.2 Authorized Capital Units; Designation of Class A and Class B Units.
(a)  The Company is authorized to issue 50,000,000 Units.

(b)  Of the total number of authorized Units, 25,000,000 Units are hereby designated
as Class A Units and 15,000,000 Units are hereby designated Class B Units, The authorized
Units that are not designated herein as Class A or Class B Units may be designated as Class A
Units or Class B Units by resolution of the Board, provided that a statement setting forth the
name of the Company and the text of the resolution and certifying the-adoption of the resolution
and the date of adoption shall be filed with the Secratary of State of-the State of Minnesota
before the acceptance of any Capital Contributions with respect to such Units. The resolution is
effective when the statement has been filed with the Secretary of State. A statement filed with
the Secretary of State in accordance with this Section 2.2(b) shall not be consideted an
amendment of the Articles for purposes of Minnesota Statutes, Sections 322B.155 and 322B.383.

(c) The rights of Class A and Class B Uniis are established herein,
2,3 Capital Contributions; Issnance of Units.

(a) No Member shall be obligated to make any additional Capital Contributions to
the Company or to pay any assessment to the Company, other than the unpaid portion of such
Membet’s written agrecment to make Capital Coniributions, and no Units shall be subject to any
mandatory assessment, requests or demands for capital,

(b) - Additional Units may only be issued in consideration of Capital Contributions.
The Board may accept Capital Contributions frorn Members or persons seeking to become
Members, may authorize the Company to enter into a written subscription agreement with such
Member or persons seeking to become Members to make Capital Contributions for the purchase
of Units, and may cause the Company to issue additional Units to such persons in consideration
of Capital Contributions to the Company. Capital Contributions and the issuance of additional
Units shall be made at such times and upon such terms and conditions as the Board and the
person acquiring the Units may agree.

(c)  Upon acceptance of Capital Contributions and the issuance of additional Units,
the Boatd shall cause the books and records of the Compcmy to be adjusted appropriately.

(d) The Members shall have no preemptive rights to make contributions pursuant o

B-12

Decit 1861025\9




HERON LAKE BIOENERGY, LLC MEMBER CONTR(N. AGREEMENT

Minnesota Statutes, Section 322B.33 or any similar provisions of future law.

2.4  Capital Accounts,

A Capital Account shall be maintained for each Unit Holder in accordance with the following
provisions:

(a) To each Unit Holder's Capital Account there shall be credited (A) such Unit
Holder’s Capital Contributions, (B) such Unit Holder’s distributive share of Profits and any items in
the nature of income or gain which are specially allocated pursuant to Sections 3.3 and 3.4 hereof,
and (C) the amount of any Company liabilities assumed by such Unit Holder or which are secured by

- any Propetty distributed to such Unit Holder, The principal amount of a promissory note whichis not

readily traded on an established securities niarket and which is contributed to the Company by the
maker of the note (or a Unit Holder telated to the maker of the note within the meaning of
Regulations Section 1.704-1(b)(2)(ii)(c)) shall not be included in the Capital Account of any Unit
Holder until the Company makes a taxable disposition of the note or until (and to the extent)
principal payments are made on the note, all in accordance with Regulations Section

- L.704-1(b)(2)(iv)(d)(2);

(b} To each Unit Holdex*s Capital Account there shail be debited (A) the amount
of money and the Gross Asset Value of any Property distributed to such Unit Holder pursuant to any
provision of this Agreement, (B) such Unit Holder’s distiibutive share of Losses and any items in the
nature of expenses or losses which are specially allocated pursuant to Sections 3.3 and 3.4 hereof,
and (C) the amount of any liabilities of such Unit Holder assumed by the Company or which are
secured by any Property contributed by such Unit Holder to the Company; E

(c) In the event Units are Transferred in accordance with the terms of this
Agreement, the transferee shall succeed to the Capital Account of the transferor to the extent it
relates to the Transferred Units; and

(d)  Indetermining the amount of any Hability for purposes of subparagtaphs (a)
and (b) above there shall be taken into account Code Section 752(c) and any other applicable
provisions of the Code and Regulations, :

The foregoing provisions and the other provisions of this Agreement relating to allocation of
Profits and Loss, nonliquidating distributions, liquidating distributions, and the mainftenance of
Capital Accounts, including and subject to Section 12.3 hereof, are intended to comply with
Regulations Section 1.704-1(b), and shall be interpreted and applied in a manner consistent with
such Regulations. In the event the Board shall determine that it is prudent to modify the manner in
which the Capital Accounts, or any debits or credits thereto (including, without limitation, debits or
credits relating to liabilities which are secured by contributed or distributed property or which are
assumed by the Company or any Unil Holders), are computed in order to comply with such
Regulations, the Board may make such modification, provided that it is not likely to have a material
effect on the amounts distributed to any Person pursuant to Section 12 hereof upon the dissolution of
the Company. The Board also shall (i) make any adjustments that are necessary or appropriate to
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maintain equality between the Capital Accounts of the Unit Holders and the amount of capital
teflected on the Company’s balance sheet, as computed for book putposes, in accordance with
Regulations Section 1,704-1(b)(2)(iv)(q), and (ii) make any appropriate modifications in the event
unanticipated events might otherwise cause this Agreement not to comply with Regulations Section
1.704-1(b).

SECTION 3
ALLOCATIONS

31 Profits.

After giving effect to the special allocations in-Section 3,3 and Section 3.4 hereof, and except
as otherwise provided in Section 3.5 hereof, Profits for any Fiscal Year shall be allocated among the
Unit Holders ratably in proportion to Units held. :

3.2. Losses,

After giving effect to the special allocations in Section 3.3 and 3.4 hereof, and except as
othetwise provided in Section 3.5 hereof, Losses for any Fiscal Year shall be allocated among the
Unit Holders ratably in proportion to Units held. :

3.3  Special Allocations.
The following special allocations shall be made in the following order:

()  Minimum Gain Chargeback. Except as otherwise provided in Section 1.704-
2() of the Regulations, notwithstanding any other provision of this Section 3, if there is a net
decrease in Company Minimum Gain during any Fiscal Year, each Unit Holder shall be specially
allocated items of Company income and gain for such Fiscal Year (and, if necessary, subsequent
Fiscal Years) in an amount equal o such Unit Holder’s share of the net decrease in Company
Minimum Gain, determined in accordance with Regulations Section 1.704-2(g). Allocations pursuant
to the previous sentence shall be made in proportion to the tespective amounts required to be
atlocated to each Unit Holder pursuant thereto. The items to be so allocated shall be determined in
accordance with sections [.704-2(F) (6) and 1.704-2(j) (2) of the Regulations. This Section 3.3(a) is
intended to comply with the minimum gain chargeback requirement in Section 1.704-2(f) of the

- Regulations and shall be interpreted consistently therewith.

()  UnitHolder Minimum Gain Chargeback. Except as otherwise provided in
Section 1.704-2(i) (4) of the Regulations, notwithstanding any other provision-of this Section 3, if
there is a net decrease in Unit Holder Nontecousse Debt Minimum Gain attributable to a Unit Holder
Nonrecoutse Debt during any Fiscal Year, each Unit Holder who has a share of the Unit Holder
Nonrecourse Debt Minimum Gain attributable to such Unit Holder Nonrecourse Debt, determined in
accordance with Section 1.704-2(1) (5) of the Regulations, shall be specially allocated items of
Company income and gain for such Riscal Year (and, if necessary, subsequent Fiscal Years) in an
amount equal to such Unit Holder’s share of the net decrease in Unit Holder Nonrecourse Debi,
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determined in accordance with Regulations Section 1.704-2(i) (4). Allocations pursuant to the
previous sentence shall be made in proportion to the respective amounts required to be allocated to
each Unit Holder pursuant thereto, The items to be so allocated shall be determined in accordance
with Sections 1.704-2(1) (4) and 1.704-2(j) (2) of the Regulations, This Section 3.3(b) is intended to
comply with the minimum gain chargeback requirement in Section 1.704-2(i) (4) of the Regulations
and shall be interpreted consistently therewith,

(©) Qualified Income Offset, In the event any Unit Holder unexpectedly receives
any adjustments, allocations, or distributions described in Sections 1.7 04-1(bY2)(Hi ) (d)(4),
1.704-1(b)2)(A)(A)(5), or 1.704-1(b)(2)(i1)(d)(6) of the Regulations, items of Company income and
gain shall be specially allocated to such Unit Holder in an amount and manner sufficient to eliminate,
fo the extent required by the Regulations, the Adjusted Capital Account Deficit of the Unit Holder as
quickly as possible, provided that an allocation pursuant fo this Section 3.3(c) shall be made only if
and to the extent that the Unit Holder would have an Adjusted Capital Account Deficit after all other

allocations provided for in this Section 3 have been tentatively made as if this Section 3.3(c) were

not-in this Agreement.

S . (d)  Gross Income Allocation. In the event any Unit Holder has a deficit Capital
Account at the end of any Fiscal Year which is in excess of the sum of (i) the amount such Unit
Holder is obligated to restore pursuant to the penultimate sentences of Regulations Sections 1.704- .
2(g)(1) and 1,704-2()(5), each such Unit Holder shall be specially allocated items of Company
income and gain in the amount of such excess as quickly as possible, provided that an allocation
pursuant to this Section 3.3(d) shall be made ouly if and to the extent that such Unit Holder would
have a deficit Capital Account in excess of such sum after all other allocations provided for in this
Section 3 have been made as if Section 3.3(c) and this Section 3.3(d) were not in this Agreement.

(e) Nonrecourse Deducttons. Nontecourse Deductions for any Fiscal Yearshall
be specially allocated to the Unit Holders in proportion to Units owned.

D Unit Holder Nonrecourse Deductions, Any Unit Holder Nontecourse
Deductions for any Fiscal Year shall be specially allocated to the Unit Holder who bears the
economic risk of loss with respect to the Unit Holder Nonrecourse Debt to which such Unit Holder
Nonrecourse Deductions are attributable in accordance with Regulations Section 1.704-2(i)(L).

(g)  Section 754 Adjustments. To the extent an adjustment to the adjusted tax
basis of any Company asset, pursuant to Code Section 734(b) or Code Section 743(b) is required,
putsyant to Regulations Section 1,704-1(b)(2)(iv)(m)(2) or 1.704-1 (DY 2)(Av)(m)(4), to be taken into
account in determining Capital Accounts as the result of a distribution to a Unit Holder in complete
tiquidation of such Unit Holdet's interest in the Company, the amount of such adjustment to Capital
Accounts shall be treated as an item of gain (if the adjustment increases the basis of the asset) or loss
(if the adjustment decreases such basis) and such gain or loss shall be specially allocated to the Unit
Holders in accordance with their interests in the Company in the event Regulations
Section 1.704-1(b}2)(iv)(m)(2) applies, or to the Unit Holder to whom such distribution was made

in the event Regulations Section 1.704-1(b)2)(iv)(m)(4) applies.
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(h) Allocations Relating to Taxable Issunnce of Unifs, Any income, gain, loss
or deduction realized as a direct or indirect result of the issuance of Units by the Company to a Unit
Holder (the “Issuance Items) shall be allocated among the Unit Holders so that, to the extent
possible, the net amount of such Issuance Items, together with all other allocations under this
Agreement to each Unit Holder shall be equal to the net amount that would have been allocated to
each such Unit Holder if the Issuance Items had not been realized.

(i) Syndication Expenses. Syndication Expenses for any Fiscal Year shall be
specially allocated to the Unit Holders in proportion to their Units, provided that, it Units are issued
pursuant to Section 2.3 hercof during the Fiscal Year, all Syndication Expenses shall be divided
among the Unit Holdets from time to time so that, to the extent possible, the cumulative Syndication
Expenses allocated with respect to each Unit at any time i the same amount, In the event the Board
shall determine that such result is not likely to be achieved through future allocations of Syndication

Expenses, the Board may allocate other items of income, gain, deduction, or loss so as to achieve the -

same effect on the Capital Accounts of the Unit Holders.

() ©  Equalization of Certain Profits or Loss Allocations, Immediately following
Financial Closing, and subject to Section 3.3(i) hereof, items of income, loss and deduction shalt be
specially allocated to the extent possible among the Units until the cumulative Profits or Losses
allocated to'each Unit since the Company’s formation is equal.

3.4 Curative Allocations.

The allocations set forth in Sections 3.3(a) through (g) and 3.5 hereof (the “Regulatory
Allocations”) are intended to comply with certain requirements of the Regulations. It is the intent of
the Membenrs that, to the extent possible, all Regulatory Allocations shall be offset either with other
Regulatory Allocations or with special allocations of other items of Company income, gain, loss or
deduction pursuant to this Section 3.4. Therefore, notwithstanding any other provision of this
Section 3 (other than the Regulatory Allocations), the Board shall make such offsetting special
allocations of Company income, pain, loss or deduction in whatever manner it determines
appropriate so that, after such offsetting allocations are made, each Unit Holder’s Capital Account
balance is, to the extent possible, equal to the Capital Account balance such Unit Holder would have
had if the Regulatory Allocations were not part of this Agteement.

3.5 Loss Limitation.

Losses allocated pursuant to Section 3.2 hercof shall not exceed the maximum amount of
Losses that can be allocated without causing any Unit Holder to have an Adjusted Capital Account
Deficit at the end of any Fiscal Year. In the event some but not all of the Unit Holders would have
Adjusted Capital Account Deficits as a consequence of an allocation of Losses pursuant to Section
3.2 hereof, the limitation set forth in this Section 3.5 shall be applied on a Unit Holder by Unit
Holder basis among the Units and Losses not allowabie to any given Unit Holder as aresult of such
limitation shall be allocated to the other Unit Holders in accordance with the positive balances in
such Unit Holders® Capital Accounts, so as to allocate the maxinmun permissible Losses to each Unit
Holder under Section 1.704-1(b)(2)(ii)(d) of the Regulations, If this Section 3.5 causes Losses to be
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allocated in disproportion to Units, the effect of such atlocation shall be reversed at the eatliest

opportunity by specially allocating Net Profits to the Unit Holders to whom such Losses were, -

allocated, the most recently allocated Losses to be reversed first,

3.6 Other Allocation Rules.

(a) For putposes of determining the Profits, Losses, or any other items allocable to

any petiod, Profits, Losses, and any such other items shall be determined on a daily, monthly, or

other basis, as determined by the Boatd using any permissible method under Code Section 706 and
the Regulations thereunder.

* (b) Generally, all Profits and Losses allocated to the Unit Holders ot the Holders of

specified Units or a specified class thereof shall be allocated among them in proportion to the Units
or specified Units or class thereof, respectively, held by each. In the event Units are issued pursuant
to Section 2.3 hereof during a Fiscal Year, the Profits (or Losses) allocated to the Unit Holders for
each such Fiscal Year shall be allocated among the Unit Holders in proportion to the number of
Units each holds from time to time during such Piscal Year in accordance with Code Seclion 706,
using any convention permitted-by law and selected by the Board.

(¢).  The Unit Holders are aware of the income tax consequences of the allocations
made by this Section 3 and hereby agree to be bound by the provisions of this Section 3 in reporting

- their shares of Company income and loss for income tax purposes.

(d)  Solely for purposes of determining a Unit Holdes’s proportionate shate of the
“sxcess nonrecourse liabilities” of the Company within the meaning of Regulations Section 1.752-
3(2)(3), the Unit Holders’ aggregate interests in Company profits shall be deemed to be as provided
in the Capital Accounts.

To the extent permitted by Regulations Section 1.704-2(h)(3), the Unit Holders shall
endeavor to treat distributions of Net Cash Flow as having been made from the proceeds of a
Nontecourse Liability or a Unit Holder Nonrecourse Debt only to the extent that such distributions
would cause or increase an Adjusted Capital Account Deficit for any Unit Holder,

3.7  Tax Allocations: Code Section 704(c).

(2) In accordance with Code Section 704(c) and the Regulations thereunder,
income, gain, loss, and deduction with respect to any Property contributed to the capital of the
Company shall, solely for tax purposes, be allocated among the Unit Holders so as to take account of
any variation between the adjusted basis of such Property to the Company for federal income tax
purposes and its initial Gross Asset Value (computed in accordance with the definition of Gross

Asset Value).

() Inthe event the Gross Asset Value of any Company asset is adjusted pursuant
to subparagraph (if) of the definition of Gross Asset Value, subsequent allocations of income, gain,
loss, and deduction with respect to such asset shall take account of any variation between the

B-17

Docit 1861025\




HERON LAKE BIORNERGY, LLC MEMHBER CONTROI, AGREEMENT

adjusted basis of such asset for federal income tax purposes and its Gross Asset Value in the same
manner as under Code Section 704(c) and the Regulations thereunder,

() Allocations pursuant to Section 3.7(a) shall be made using the "remedial
allocation method" described in Regulations Section 1,704-3(d) (or any successor Regulation).
Allocations pursuant to Section 3,7(b) shall be made as required or permitted by Regulations Section
1.704-3 pursuant to such method provided therein as may reasonably be designated by the Board.
Any elections or other decisions relating to allocations under this Section 3,7 shall be made in any
manner that the Board reasonably determines to reflect the purpose and intention of this Agreement.
Allocations under this Section 3.7 are solely for purposes of federal, state and local taxes and shall
not affect, or in any way be taken into account in computing, any Unit Holder's Capital Account ot
share of Profits or Losses or distributions under any provision of this Agreement,

SECTION 4
DISTRIBUTIONS

4.1 Net Cash Flow.

Except as othelw1se provided in Secmon 12 hereof, Net Cash Flow, if any, shall be
distributed to the Unit Holders ratably in proportion fo the Units held.

4.2 Amounts Withheld.

All amounts withheld pursuant to the Code or any provision of any state, local or foreign tax -

law with respect to any payment, distribution or allocation to the Company or the Unit Holders shall
be treated as amounts paid or distributed, as the case may be, to the Unit Holders with respect to
which such amount was withheld pursuant to this Section 4.2 for all purposes under this Agreement,
The Company is authotized to withhold Trom payments and distributions, or with respect to
atlocations to the Unit Holdets, and to pay over to any federal, state and local government or any
foreign government, any amounts requited to be so withheld pursuant to the Code or any provisions
of any other federal, state or local law or any foreign law, and shall allocate any such amounts to the
Unit Holders with respect to which such amount was withheld.

4.3  Limitations on Distributions.

()  The Company shall make no distributions to the Unit Holders except as
provided in this Section 4 and Section 12 hereof.

(b) A Unit Holder may not receive a distribution from the Company to the extent
that, after giving effect to the distribution, all liabilities of the Company, other than liability to Unit
Holders on account of their Capital Contributions, would exceed the Gross Asset Value of the
Company’s assets or the distribution would otherwise be prohibited by Section 322B.54 of the Act.
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SECTION 5 i
MANAGEMENT AND OPERATIONS

51  Management by Board of Governors,

(@)  Except those matters for which consent or approval of the Members is

* tequired by this Agreement or any nonwaivable provisions of the Act, and subject to the provisions

of Section 5.1(d) hereof, the powers and privileges of the Company shall be exercised by or under
the authority of, and the business and affairs of the Company shall be managed under the direction
of, the Board and not by the Members. No Member, other than a Member acting in his ot her
capacity as an officer of the Board or as an officer of the Company, has the power or authority fo act
for or on hehalf of the Company, to bind the Company by any act, or to incur any expenditures on
behalf of the Company, except with the prior consent of the Board. Without limiting the foregoing
authority of the Board to manage the business and affairs of the Company or the actions the Board

" may'take in exercising the powers and privileges of the Company, the Board shall have the right to

make the following decisions and take the following actions:
(i)  Acquite by purchase, lease, or otherwise any real ot personal propetty;

(iiy  Operate, maintain, finance, improve, construct, own, grant operations with
respect to, sell, convey, assign, mortgage, or lease any real estate and any personal propeity;

(iii) Execute any and all agreements, contracts, documents, cettifications, and
instruments necessary or convenient in connection with the management, maintenance, and operation
of the business ot affairs of the Company, including executing amendments to this Agreement and

the Articles in accordance with the terms of this Agreement;

(iv} Borrow money and issue evidences of indebtedness, and secure the same by
mortgage, pledge, or other lien on any or all of the Company’s assets;

(v) Execute any deed, lease, mortgage, deed of trust, mortgage note, promissory

note, bill of sale, contract, or other instrument purporting to convey or encumber any or all of the

Company’s assets;

(vi) Prepay in whole or in part, refinance, recast, increase, modify, or extend
any liabilities affecting the assets of the Company and in connection therewith execute any
extensions of rencwals of encumbrances on any or all of such assets,

(vii) Care for and distribute funds to the Members by way of cash income,
return of capital, ot otherwise, all in accordance with the provisions of this Agreement, and
perform all matters in furtherance of the objectives of the Company or this Agreement;

(viii} Hire or contract on behalf of the Company for the employment and
services of employecs and/or independent contractors, such as consultants, lawyers and
accountants, and delegate to such Persons the duty to manage ot supervise any of the assets or
operations of the Company;
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(ix) Engage in any kind of activity and perform and carry out contracts of any
kind (including conteacts of insurance covering risks to Company assets and Governor liability),
as may be lawfully carried on or performed by a limited liability company under the laws of each
jurisdiction in which the Company is then formed ot qualified;

) (x) Take, or refrain from taking, all actions, not expressly prosctibed or
limited by this Agreement, as may be necessary ot appropriate to accomplish the purposes of the
Company;

(xi) Institute, prosecute, defend, settle, compromise, and dismiss lawsuits or
other judicial or administrative proceedings brought on or in behalf of, or against, the Company,
the Members or any Governot in connection with activities arising out of, connected with, or
incidental {o this Agreement, and engage counsel or others in connection therewith;

.. (xii) Purchase, take, receive, subscribe for or otherwise acquire, own, hold,
vote, use, employ, sell, morigage, lend, pledge, or otherwise dispose of, and otherwise use and
deal in and with, shares or other interests in or obligations of domestic or foreign business
entities, including corporations, associations, general or limited partnerships or other limited
liability companies, or individuals or direct or indirect obligations of the United States or of any
government, state, tertitory, government district or municipality or of any instrumentality of any.

of them;

(xiii) Subject to Section 2 hereof, designate classes or seties of Units, agree
with any Person as to the form and other terms and conditions of such Person’s Capital
Contribution to the Company and cause the Company to issue Units in consideration of such
Capital Contribution; and - :

(xiv) Indemnify a Member or Governor or officer or former Member or
Governor or officer, and make any other indemnification that is authorized by this Agreement in
accordance with the Act.

The Board may adopt such policies, rules, and regulations and may take such actions as it shall
deem advisable in furtherance of the purposes of the Company, provided that the Board shall not

act in a manner contrary to this Agreement.

(b)  No later than sixty (G0) days prior to the beginning of each Fiscal Year, the
Board shall adopt an Annual Operating Budget and Annual Capital Budget covering the Fiscal
Year commencing in sixty (60) days. The Annual Operating Budget shall include projected
operating revenues, expenses and working capital reserves for the Fiscal Year, and the Annual
Capital Budget shall include projected capital expenditures and investments for the Piscal Year,
The Budgets may but shall not be required to be incorporated into a business plan for the Fiscal
Year containing such other informalion, plans and strategies as the Board deems advisable. The
Board may amend the Company's Annual Operating Budget or Annual Capital Budget at any

time.

(©) Notwithstanding any other provision of this Agreement (including without
limitation Section 5.1(a)), the Board may not take or approve the following actions, agreements,
instruments or items without the affirmative vote of at least two-thirds of the voting power of the
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Governors in office:

(i) The plans and specifications of the Company’s proposed ethanol
plant and the contract to design and construct the proposed ethanol plant;

(i)  The amount and terms of the debt financing and all documents and
agreements entered into in connection therewith to construct and finance the start-up costs of the
proposed ethanol plant;

(iii) 'The Annual Operating and Capital Budgets for each Fiscal Year;

(iv)  Any conlract, obligation, liability, disbursement or lawsuit
settlement outside of the ordinary course of business in excess of $100,000 which is not par of
the then curtent Fiscal Year's approved Annual Operating or Capital Budget (provided that
necessary expenditures to meet operational emergencies at the proposed ethanol plant may be
inourred prior to such approval if immediate action is required for the safety ot operation of the
proposed ethanol plant); : :

Av) Any investment in excess of $100,000 which is not part of the then
curtent Fiscal Year’s approved Annual Capital Budget; '

: - (vi)  The acceptance of additional Capital Contributions, the issuancc of
additional Units, or the issuance of options or warrants to purchase Units,

“(vii) The determination of the Gross Asset Values of the Company
Propetty;
(viii) The admission of new Members and the terms of such admission;

(ix)  The sufficiency of any legal opinion required under Section 10 of this
Agreement of the waiver of any such legal opinion;

(x) Any tax elections under Section 8.3(a) of this Agreement; or

(xi)  Anyamendment to the Arlicles or this Agreement.

(d) Notwithstanding any othet provision of this Agreement (including without
limitation Section 5.1(a)), without the approval or consent of a Majority in Interest of the Members,
the Board shall not have authority to approve, authotize or take any of the following actions with
respect to the Company: (i) sell, lease, exchange or otherwise dispose of all or substantially all of the
assets of the Company; (3i) merge or consolidate the Company with anothet Person; (iii) materially
change the business purpose of the Company; or (iv) voluntarily dissolve the Company.
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52  Actions by Governors; Committees; Reliance on Authority.

(a) In managing the business and affairs of the Company and in exercising the
powers and privileges of the Company, Governors shall act on behalf of the Company only (i}
collectively through meetings of the Board held and conducted pursuant to the provisions of this
Agreement or by written action taken pursvant to the provisions of this Agreement, (i) through
committees established pursuant to Section 5.2(b), and (iii) through officers of the Board and officers
of the Company to whom authority and duties have been delegated pursuant to the provisions of this

Agreement,

(b)  The Board, by resolution approved by the affirmative vote of a majority of the
Governors then holding office, may from time to time establish one or more committees, each of
which shall be comprised of one or more natural persons who may but need not be Govemors or
Members, provided that a majority of commitiee members on each committee must be a Governot ot
Member, Any such committee shall have and may exercise only such authority and duties to the
extent provided by the Board in such resolution, subject at all times to the limitations set forth in the
Act, this Agreement and to the direction and control of the Board, Unless otherwise provided by the
Board, the presence of a majority of the members of any such committee shall constitute a quorum
for-the transaction of business at a meeting of the committee, and the committee shall act by the
affirmative vote of a majority of committee members present at a duly held meeting, In other matters
of procedure the provisions of this Agreement shall apply to commiitees and the members thereof to
the same extent they apply to the Board and Governors, including, without limitation, the provisions
with respect to meetings and notice thereof, absent members, written actions, and valid acts. Bach
committee shall keep regular minutes of its proceedings and repoxt the same to the Board. The
Board may dissolve any committee at any time.

_ ©) Any Person dealing with the Company, other than a Member or a Governor or
an Affiliate of a Membet or Governor, may rely on the authority of any officer of the Board or any
officer of the Company in taking any action in the name of the Company without inquiry into the
provisions of this Agreement or compliance hetewith, regardless of whether the action is actually
taken in accordance with the provisions of this Agrecment, unless the Person dealing with the
Company has actual knowledge that the officer facks authotity to act or the Act establishes that the
officer lacks authority to act.

53  TheBoard of Governors.
(a) Number, Qualification and Term of Office.

(i) Initial Board of Governors. Governors shall be elected or
appointed by the Members at the times, in the manner and for the terms as prescribed by this
Agreement. ‘The initial Governors of the Company comprising the initial Board, who shall serve
for such terms and in such manner as prescribed by this Agreement, are the following persons:

Robert J. Ferguson Timothy O. Helgemoe
Michael S. Kunerth Milton J. McKeown
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David J. Woestehoff Doug Schmitz
David I. Bach Robert Wolf
Meirill Grisham

and such other eligible natural persons designated as an initial Governor by the initial Board.
The number of initial Governors serving the Company shall be established by the initial Board,
provided that the number of initial Governors shall not be less than seven (7) nor more than
thirteen (13).

(i)  Board of Governors following Financial Closing. Commencing on
the next business day following Financial Closing, the Board shall be composed of the Governors
subject to appointment by cettain Members pursuant to Section 5.3(a)(iv) below, if any, and the
Govetnors subject to election by the Members pursuant to section 5.3(a)(iii) below, if any. The
number of Governors serving the Company following Financial Closing shall be established by
the. initial Board and thereafter may be changed by the Board from time 1o time, in each case
having duc consideration for the equitable representation of the membership, provided that (A)
the number of Govermors shall not be less than seven (7) nor more than eleven (11), (B) the
number of Governors shall not be less than the number of Governors subject to appointment by
certain Members pursuant to Section 3.3(a)(iv) below, and (C) the Board may not act so as to.
shorten the term of a Governor previously elected (the initial Governors and Governors
designated to serve following Financial Closing pursuant to Section 5,3(a)(iii) below shall not be
considered “previously elected” Governors for purposes of the foregoing clause).

(iti)  Election of Governors; Terms. Beginning at the annual meeting of
the Membms to be held in 2007 (*2007 Annual Meeting”), Governors shall be elected by the
Members in such manner and for such terms as prescribed by this Agreement, subject to the right
of certain Members to appoint Governors to the extent provided by Section 5.3(a)(iv) below. A
Member who is entitled to appoint one or more Governors pursuant fo Section 5.3(a)(iv) below
and such Member’s Affiliates shall not be entitled to vote for the election (or removal} of
Giovernors by the Members, as their right to representation exists in their right of appointment.
Except as otherwise provided herein, all Governors elected by the Members shall serve three-
year terms and until their successors are duly elected and qualified, ox until their carlier death,
resignation ot removal. In order to preserve continuity of governance and the harmonious
transition of the initial Governors to the elected Governors, the initial Board shail designate from
among its members the Governors subject to election by the Members pursuant to this Section
5,3(a)(iii) to setve on the Board following Financial Closing until their successors are duly
elected and qualified, and the terms of the Governors so designated shall be staggered such that
one-third of such Governors (or as nearly as possibie) shall be elected annually by the Membets
at the 2007 Annual Meeting and continuing each year thereafter. The Board shall adopt
nomination, reporting and other election procedures in advance of the 2007 Annual Meeting to
achieve the desired staggered effect and election matters prescribed by this Agreement.

(iv)  Appointed Governors. Any Member who, together with such
Member's Affiliates, holds nine percent (99%) ot more of the Units outstanding shall be entitled
to appoint one Govetnor (each, an “Appointed Governor”) to the Board for every 9% of Units

B-23

DacH 1861025\9




HERON LARE BIOENERGY, LLC MEMBER CONTROI AGREEMENT

held, In determining the appointment tights of Members and their Affiliates under this Section
5.3(a)(iv), Members and their Affiliates shall be counted only once, and the right of appointment
accrues only on whole blocks of 9%. For example, a Member who, together with such Member’s
Affiliates, holds 17% of the Units outstanding would be entitled to appoint only one Governor,

A Member and such Membet’s Affiliates shall agree among themselves on how the appointment
rights provided in this Section 5.3(a)(iv) shall be exercised, and shall notify the Board of such
agreement, If any Member has the right to appoint more than one Governor under this Section '
5.3(a)(iv), the voting power of all Governors such Member has the right to appoint may be
exetcised by any one or more such Appointed Governors, as further described in Section 5.3(i)
below. An Appointed Governor shall serve indefinitely at the pleasure of the Member appointing
him ot her (so long as such Member and its Affiliates continue to hold a sufficient number of
Units to maintain the applicable appointment right) until a successor is appointed, or until the
carlier death, resignation or removal of the Appointed Governor, An Appointed Governor may
be-removed for any reason by the Member appointing him or her, upon written notice to an
officer of the Board, which notice may designate and appoint a successor Governor to fill the
vacancy, and which noticc may be given at a meeting of the Board attended by the person
appointed to fill the vacancy,

(v)  Qualification. The initial Governors of the Company may but need
not be Members, provided that a majority of the initial Governors must be Membets or elected or
appointed representatives of Members that are not natural persons. The participation of non-
member Governors in the management and decisions of the Board prior fo the Effective Date of
this Agreement is hereby confirmed and ratified in all respects. Following the 2007 Annual
Meeting, all Governots subject to election by the Members must be Members or elected or
appointed representatives of Members that are not natural persons, The provisions of this
Section 5.3(a)(v) shall not apply to Appointed Governors,

(b)  Resignation. Any Governor may resign at any time, Such resignation
shall be made in writing and shal! take effect at the time specified therein or, if no time be
specified then at the time of its receipt by the President or the Secretary of the Company. The
acceptance of a resignation shall not be necessary lo make it effective, unless expressly so
provided in the resignation,

(¢)  Removal. An initial Governor or a Governor designated to serve
following Financial Closing pursuant to Section 5.3(a)(iii) above may be replaced or removed for
cause by the affirmative vote of two-thirds of the remaining initial or designated Governors, a8
the case may be (excluding Appointed Governors). Following the election of a Governor, the
Governor may be removed for any reason by the Members in such manner as prescribed by this
Agreement. The notice of the meeting shall state that such removal will be discussed and acted
upon at the meeting, and must also be provided to the Governor in question at least ten (10) days
in advance of such meeting, The Governor in question has a right to be heard at such meeting.
‘The provisions of this Section 5.3(c) shall not apply to Appointed Governors.

()  Vaeancies. Any vacancy occurring on the Board (whether by reason of
an increase in the number of Governors or by reason of a vacancy in an existing Governor seat)
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may be filled by appointment through an affirmative vote of a majority of the remaining
Governors subject to election by the Members, though less than a quorum. A Governor
appointed by the Board to fill a vacancy at any time after the 2007 Annual Meeting shall serve
until the next annual meeting of the Members (or special meeting held for the purpose of electing
Governors), at which time the Members shall elect a new Governor to serve for the remainder of
the original term of the vacated position. The provisions of this Section 5.3(d) shall not apply to
vacancies in Appointed Governor seats. :

(&) Meetings. Regular meetings of the Board shall be held from time to time
as determined by the Board. Special meetings of the Board shall be held upon the call of the
President or three (3) or more Governors. Board meetings shall be held at the principal office of
the Company or at such other place, cither within or without the State of Minnesota, as shall be
designated by the person calling the meeting and stated in the notice of the meeting or a duly
executed waiver of notice thereof. Governors may participate in a Board meeting by means of
video or-audio conferencing or similar communications equipment whereby all Governors
participating in the meeting can hear each other. '

) Notice. Oral or written notice of each meeting of the Board, stating the
place, day and hour of the meeting, shall be given to each Governor at least 3 days before the day
on which'the meeting is to be held. The notice or waiver of notice of any special or regular
meeting of the Boatd does not need to specify the business to be transacted or the purpose of the
© meeting. : :

() Waiver. Whenever any notice is required to be given to a Governor under
the provisions of this Agreement, a waiver thereof in writing signed by the Governor, whether
before or after the time stated therein, shall be deemed equivalent to the giving of such notice.
Attendance of a Gavernor at any meeting of the Board shall constitute waiver of notice of such
meeting by the Governor, except where the Governor attends a meeting for the express purpose
of stating his objection to the transaction of any business because the meeting is not lawfully
called or convened,

(h) Quorum. Two-thirds of the voting power of the Governors in office shall
constitute a quorum necessary for the transaction of business at any regular ot special meeting of
the Board. If less than a quornm is present, those Governors present may adjourn the meeting
from time to time until a quorum shail be present.

: i) Voiing and Act of the Board. Each Governor shall have one vote;
provided, however, that to the extent a Member holds the right to appoint more than one
Govetnor pursuant to Section 5.3(a)(iv), the Board voting rights represented thereby may be
exercised by any one or more such Appointed Governors present at such a meeting, For
example, if a Member is entitled to appoint two Governors pursuant to Section 5.3(a)(iv), each of
the two such Appointed Governors may cast one vote on any matter considered by the Board at
the meeting, or one such Appointed Governor may cast two votes (regardless of whether the
there ate one or two such Appointed Govemors then serving). If more than one Governor
appointed by a Member is present at a meeting then, unless such Appointed Governors shall
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announce the voting power to be exercised by each at such meeting at the beginning of the
meeting, the voting power represented by such Appointed Governors shail be deemed to be
evenly apportioned among them. The Board shall take action by the affirmative vote of a
majority of the voting power of the Governors present at a duly held meeting at which a quotum

is present,

)] Action Without a Meeting, Any action required or permitied to be taken at a
meeting of the Board may be taken by written action signed by all of the Governors comptising the

Board.,

(k) Absentee Governors. A Governor of the Company may give advance written
consent or opposition to a proposal to be acted on at a Board meeting, If the Governor is not present
at the ieeting, consent or opposition to a proposal does not constitute presence for purposes of
determining the existence of a quorum, but consent or opposition shall be counted as a vote in favor
of oragainst the proposal and shall be entered in the minutes or other record of action at the meeling,
if the proposal acted on at the meeting is substantially the same or has substantially the same effect
as the proposal to which the Governor has consented or objected.

® Compensation. The Board may fix the compensétion, if any, of Governors.
Governots shall also be entitled to reimbursement for actual expenses incurted in attending meetings

- of the Board or other business of the Company.

54  Duties and Obligations of Governors.

(a) Duties. The Board shall cause the Company to conduct its business and
operations separate and apart from that of any Member, Governor or any of its Affiliates. The Board
shall take all actions which may be necessary or appropriate (i) for the continuation of the Company’s
valid existence as a limited liability company under the laws of the State of Minnesota and each other
jurisdiction in which such existence is necessaty to protect the limited liability of Members or to
enable the Company to conduct the business in which it is engaged, and (if) for the accomplishment of
the Company’s purposes, tncluding the acquisition, development, maintenance, preservation, and
operation of Company propetty in accordance with the provisions of this Agreement and applicable
laws and regulations, Bach Governot shall have the duty to discharge the fotegoing duties in good
faith, in a manner the Governor reasonably believes to be in the best interests of the Company, and
with the care an ordinarily prudent person in a like position would exercise under similar
citcumstances. No Governor shall be under any other duty to the Company or the Members to
conduct the affairs of the Company in a particular manner,

(b)  Employment of CEO. Al a reasonable time prior to the estimated start-up
date of the Company’s operations, the Board shall select, employ, and fix the compensation of the
CEO of the Company, who shall not be a member of the Board. The CEO shall have responsibility
for all administrative and operational aspects of the Company, shall have responsibility for hiring and
supetvising all employees, and shall perform such other duties that may be assigned by the Board,
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(© Bonds and Insurance. The Board may require all officers, agents and
employees charged by this Company with responsibility for the custody of any of its funds or
property to give bonds. Bonds shall be furnished by a responsible bonding company and approved
by the Board, and the cost shall be paid by the Company, The Board shall cause the Company to
provide for insurance of the property of the Company, or propetty which may be in the possession of
the Company and not otherwise adequately insutred by the owner of the property. In addition, the
Board shall cause the Company to provide for insurance covering liability of the Company to all
employees and the public, in snch commercially reasonable amounts as is customary for businesses

similar to the Company.
55  Officers.

(a) Number; Qualification; Xlection, Officers must be natural persons, and

shall be elected or appointed by the Board on an annual basis. The officers of the Company shall -

consist of the officers of the Board and such other officess of the Company appointed by the Board.

The officers of the Board shall consist of a President, a Vice President, a Secretary and a Treasurer, .

The President and Vice President of the Board may also be referred to as Chairman and Vice
Chairman, respectively, The Secretary and Treasuret position may be held by the same person. ‘The
officers-of the Board must be Governors. The Board may also appoint such other officets and

assistant officers of the Company as it may deem necessary ot advisable, and such other officers and -

assistant officers shall. not be members of the Board. Hxcept as otherwise provided in this
Agreement, the Board shall fix the powers, duties, and compensation of all officers of the Company.

(b) Term of Office, An officer of the Board shall hold office for a term of one
year and until a successor shall have been duly elected or appointed, unless prior thereto such officer
shall have resigned or been removed from office as hereinafter provided. Any other officer of the
Company (including the CEO if so designated an officer) shall hold office at the pleasure of the
Board and may be removed at any time with or without cause, subject to any contract ri ghts which

then may be in existence.

(¢)  Removal and Vacancies. Any officer elected or appointed by the Board may
be removed, with or without cause, at any time by a resolution of the Board, Any vacancy in an
office of the Company shall be filled by a resolution of the Board. An Officer may resign at any time
by giving written notice to the Company. The resignation is effective without acceptance when the
notice is given to the Company, unless a later effective date is specified in the notice.

(@  President. Unless provided otherwise by a resolution adopted by the Board,
the President shall preside at meetings of the Members and Board; shall see that all orders and
tesolutions of the Board are carried into effect; may exccute all documents, agreements, and
instruments on behalf of the Company; may maintain records of and certify proceedings of the Board
and Members; and shall petform such other duties as may from time to time be prescribed by the
Board,

(¢)  VicePresident. The Vice President shall, in the absence or disability of the
President, perform the duties and exercise the powers of the President and shall perform such other
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duties as the Board or the Prestdent may from time to time prescribe. The Board may designate more
than one Vice President, in which case the Vice President shall be designated as to denote which is

most senior in office,

§3) Treasurer, Unless provided otherwise by a resolution adopted by the Board,
the Treasurer shall be the Chicf Financial Officer of the Company and: shall keep accurate financial
records for the Company; shall deposit all monies, drafts, and checks in the name of and to the credit
of the Company in such banks and depositoties as the Board shall designate from time to time; shall
endorse for deposit all notes, checks, and drafts received by the Company as ordered by the Board,
making proper vouchers therefor; shall disburse Company funds and issue checks and drafts in the
name of the Company as ordered by the Board, shall render to the CEO and the Board, whenever
requested, an account of all such Officer's transactions as Treasurer and of the financial condition of

" the Company, and shall perform such other duties as may be prescribed by the Board or the President

from time to time.

(g)  Secretary. The Secretary shall attend all meetings of the Board and of the
Members and shall maintain records of, and whenever necessary, certify all proceedings of the Board
and.of the Members. The Sccretary shall keep the required records of the Company, when so
directed by the Board or other person or persons authotized to call such meetings, shall give or cause
to be given notice of meetings of the Members and of meetings of the Board, and shall alse perform
such other duties and have such other powers as the Plemdent or the Board may prescribe from time

to time.

(h) Delegation, Unless prohibited by a resolution of the Board, an officer elected -

ot appointed by the Board may delegate in writing some or all of the duties and powers of such
petson's management position to other persons. An officer who delegates the duties ot powers of an
office remains subject to the standard of conduct for an officer with respect to the discharge of all
duties and powers so delegated.

(i) Compensation, Officers shall receive such compensation as may be
determined from time to time by resolution of the Board,

5.6  Limitation of Liability; Indemnification of Governors and Officers.

(a) No Governor or officer of the Company shall be personally liable to this
Company or its Membets for monetary damages for a breach of fiduciary duty by such Governor or
officer; provided that this.provision shall not eliminate or limit the liability of a Governor or officer
to the extent provided by applicable law (i) for a breach of the Governor’s duty of loyalty to the
Company or its Members; (ii) for acts or omissions that are not in good faith or involve intentional
misconduct or a knowing violation of law or, with respect to an officer, for acts of negligence;
(iii) for knowing violations of securities laws section 80A.23 of Minnesota Statutes or for illegal
distributions: (iv) for a transaction from which the Governor derived an improper personal benefit; or
(v) for an act or omission oceurring prior to the effective date of the corresponding provision of the
Atticles. Itis the intention of the Members to limit or climinate the personal liability of Governots to
the greatest extent permitted under Minnesota law, If amendiments to Minncsota Statutes are passed
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after this provision becomes effective which authorize limited liability companies to act to further
limit or eliminate the personal liability of govesrnors of a limited liability company, then the liability
of Governors shall be limited or eliminated to the greatest extent permitted by Minnesota Statutes, as
so amended. No amendment to or repeal of this provision shall apply to or have any cffect on the
liability or alleged liability of any Governor for or with respect to any acts or omissions of such
Governor occurring prior to such amendment or repeal.

(b)  The Company, its receiver, or its trustee (in the case of its receiver or trustee,
to the extent of Company Property) shalt indemnify, defend, save harmless, and pay all judgments
and claims against, and reasonable expenses of, each present and former Governor or officer relating
to any liability or damage or reasonable expenses incurred with respect to a proceeding if the
Governor or officer (or former Governor or officer) was a party-to the proceeding in the capacily of a
Governor or officer of the Company (which reasonable expenses including reasonable attorneys’ fees
may- be paid as incurred), Notwithstanding the foregoing provisions, the Company shall not
indemnify, defend, save harmless, or pay ail judgments and claims against, and reasonable expenses
of, a Governor or officer (or former Governor or officer) under this provision where such judgments

“and claims or proceedings arise out of or ate telated to matters for which a Governor or officer (or

former Governor ot officer) is personally liable under Section 5.6(a) hereof,

(c)  The Company may purchase and maintain insurance on behalf of any person
in such person’s official capacity against any liability or expense asserted against or incurted by such
person in or arising from that capacity, whether or not the Company would be requited or permitted
to indemnify the person against.the liability.

5.7  Member Compensation; Expenses; Loans

(a) Except as otherwise provided in a written agreement approved by the Board,
no Member shall receive any salary, fee, or draw for setvices rendered to or on behalf of the
Company. Except as otherwise approved by or pursuant to a policy approved by the Board, no
Member shall be reimbursed for any expenses incurred by such Member on behalf of the Company.

(b)  AnyMember or Affiliate may, with the consent of the Board, lend or advance
money to the Company. If any Member or Affiliate shall make any loan ot loans to the Company or
advance moncy on its behalf, the amount of any such loan or advance shall not be treated as a
contribution to the capital of the Company but shall be a debt due from the Company. The amount
of any such loan or advance by a lending Member or Affiliate shall be repayable out of the
Company’s cash and shall bear interest at a rate not in excess of the prime rate established, from time
to time, by any major bank selected by the Board for loans to its most creditworthy conunercial
borrowers, plus up to four percent (4%) per annum as agreed upon by the Board and the Member,
and on such othet terms and conditions no less favorable to the Company than if the lender had been
an independent third party. None of the Membets or'their Affiliates shall be obligated to.make any
loan or advance to the Company.

5.8 - Contracts with Governors or their Affilinies,

B-29

Docfl 13610259




HERON LAKE BIOENERGY, LLC MEMBER CONTROL AGREEMENT

(a) No contract or transaction between the Company and a Governor or its
Affiliate or between the Company and any other entity in which a Governor or its Affiliate has a
material financial interest shall be void or voidable or require the Governor {o account (o the
Company and hold as.trustee for it any profit or benefit derived therefrom solely for this reason, or
solely because the Governor is present at or participates in the Board meeting at which the contract
or transaction is authorized, if (i) the material facts as to the contract or transaction and as fo the
Governor’s or Governors’ material financial interest are fully disclosed or known to the Boatd, and
(ii) the Board determines that the terms of the contract or transaction are commercially reasonable
and no less favorable to the Company than could be obtained from an unaftiliated third party and
authotizes, approves or ratifies the conlract or transaction in good faith by a majority vote, but the
interested Governor or Govermnors ate not counted in determining the presence of a quorunt and nust

not vote.

(b)  No contract or transaction involving the sale or delivery of corn between the
Company and a Governor or its Affiliate or between the Company and any other entity in which a
Governor or its Affiliate has a material financial interest shall be void or voidable ot require the -
Governor to-account to the Company and hold as trustee for it any profit or benefit derived therefrom
solely for this reason, or solely because the Governor is present at or participates in the Board
meeting at which or pursuant to which the contract or transaction is authorized or approved,
notwithstanding the fact that the standard of Section 5.8(a) was not met, provided that the terms of
the contract or transaction are or were commercially reasonable and no less favorable to the
Company than could be or could have been obtained from an unaffiliated third party.

SECTION 6
MEMBERS

6.1  Members; Rights and Powers Generally.

(a) As of the Effective Date, the Members of the Company are the Persons who
were members of the Company immediately prior to the Effective Date as shown on the books and
records of the Company.,

(b)  Additional persons may, upon the approval of the Board, become Members of
the Company: (i) by submitting a completed subseription agreement to subscribe for Units in the
Company upon the terms and condilions as may be set foith in the subscription agreement, which
shall include a representation and warranty that the representations and warranties required of all
Members in this Agreement are true and correct with respect to such Person, and the acceptance
thereof by the Company, (ii) by meeting any and all requirements of membership established in or
pursuant to this Agreement, (iif) by submitting an executed counterpatt signature agreeing to be
bound by this Agreement, (iv) by submitting payment of the purchase price for the number of Units
subscribed for in the subscription agreement, in accordance with the terms of the subscription
agreement, and (v) upon being admitied as a Member by the Board; or in any other manner
authorized in or pursyant to this Agreement. The Board may refuse to admit any Person as a
Member in its sole discretion.
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(c) Transferees of Units may become Members as provided in Section 10.6
hereof. ‘

(d) Other than the right to elect or appoint Governors to the Board, no Member,
other than a Member acting in his, her ot its capacity as an officer of the Board or as an offericer of
the Company, has any right or power to take part in the management or control of the Company or its
business and affairs. No Member othet than a Member acting in his, her or its capacity as an officer
of the Board or as an officer of the Company, has the authority or power to act for or on behalf of the
Company, to do any act that would be bmdmg on the Company, or fo incur any expendltuws on
behalf of the Company, except with the p1101 wntten consent of the Board.

(e) No Member shall have any voting vight except with respect to those matters
requiring a Member vote or approval as specifically provided for in this Agreement or as otherwise
required by the Act, :

6,2 Membership Requirements and Member Yoting,

(a) Membership. Each Member of the Company must own, or must have entered
into a binding written agreement with and accepted by the Company to subscribe for, a minimum of
twenty five hundred (2,500) Units, on and after the date that the Company first issues Units in
connection with its closing on all or a portion of subscription agreements received and accepted in
accordance with the terms of its 2004 Qffering or September 23, 2004, whichever occurs first,
Failure of any Member to own or to subscribe for such minimum number of Units on or after such
date shall result in the automatic termination of membership of such Person, without further notice or
action by the Company, and such Petson shall become and be a non-member Unit Holder, with no
tights other than those financial rights with respect to the Units owned by such Person as provided
for in and subject to this Agreement, as further described in Section 6.4 hereof, The Board shall have
authority to increase the minimum ownership requitements and to place other membership
restrictions on the holders of Class B Units,

(b)  Voting., Beginning with the 2007 Annual Meeting, Members shall elect
Governots to the Board as provided in Section 5,3(a)(iii) of this Agreement. In addition, Members
shall be entitled to vote on any other matters coming to a vote of the Members as specifically
provided by this Agreement or as required by the Act. Each Member may cast one vote for each
Unit held, The Members shall not be entitled to cumulate their voting power for the election of
Governors. On those matters specifically identified in Sections 2.2, 5.1(c) and 9.1 of this Agreement
as requiring the approval or consent of a Majority in Interest of the Members, the Members shall take
actlon by the affirmative vote of a Majority in Tnterest of the Members. On aJl other matters to be
voted upon by the Members, including the election (or removal) of Governors by the Members,

" Members shall take action by the affirmative vote of the Members holding a majority of the voting

power of the Members present, either in person, by proxy or by written ballot, at 4 duly held meeting
of the Members at which a quorum is present for the transaction of business; provided, however, that
in determining the voting power present for the purpose of the election (or removal) of Governors,
Units held by Members who are entitled to appoint one or more Governors pursuant to Section

B-31

Daocif 18610259




HERON LAXE BIOENERGY, LLC MuMBER CUNTROL AGREEMENT

5.3(a)(iv) and such Members' Affiliates shail not be considered, and Members who are entitled to
appoint one or more Governors putsuant to Section 5.3(a)(iv) and such Member’s Affiliates shall not
be entifled to vote for the election (or removal) of Governors by the Members, as their right to
representation exists in their right of appointment.,

6.3 Member Meetings.

(a) Place and Manner of Meeting, All meetings of Members shall be held at
such time and place, within or without the State of Minnesota, as ghall be stated in the notice of the
meeting or in a duly executed waiver of notice thereof, Presence in person, or by proxy or written
ballot, shall constitute participation in a meeting, except where a person patticipales in the meeting
for the express purpose of objecting to the transaction of any business on the ground that the meeting
is not lawfully convened,

(b)  Conduct of Meetings. All meetings of the Members shall be presided over
by the President. All meetings of the Membets shall be conducted in general accordance with the
most recent edition of Roberts’ Rules of Order, or such other rules and procedures as may be
determined by the Board in its discretion. -

(©) Annual Meeting. The annual meeting of the Members for the transaction of
all business which may properly come before the meeting, including the election of Governors o the

- Board as provided in Section 5.3(a)(iii) of this Agreement, shall be held on a date determined by the

Board, Failure to hold the annual meeting at the designated time shall not be grounds for dissolution
of the Company. '

()  Special Meetings. Special meetings of the Members may be called at any
time by the President, the Board or by the Secretary upon the request of Membets holding ten percent
(10%) or more of the Units then held by all Members. Such request shall state the purpose or
purposes of such meeting and the malers proposed to be acted on at the special meeting,

(¢)  Notice. Written or printed notice stating the place, day and hour of the
meeting and, in case of a special meeting, the purpose or purposes for which the meeting is called,
shall be delivered not less than 15 nor more than 60 days before the date of the meeting either
personally or by mail, by or at the ditection of the President; the Secretary or the Board calling the
meeting, to cach Member entitled to vote at the meeting, If mailed, such notice shall be deemed to be
delivered when deposited in the United States mail addressed to the Member at the Member's address
as it appears on the records of the Company, with postage thereon prepaid. If the purpose of the
meeting is to consider reioval of a Governor or any item requiring Member consent or approval
pursuant to Section 2.2, 5.1(c) or 9.1 hereof, then the notice shall state such purpose, identify such
Governor (if applicable), and a summary of the transaction to be conmdclcd or a verbatim statement
of the amendment to be considered must accompany the notice. '

3] Quorum. At any annual or special meeting of the Members, a Majority in
Interest of Members, represented in person or by proxy, shall constitute a quorum necessary for the
transaction of business. The Members present at a duly organized meeting at which a quorum is
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present may transact business until adjournment, notwithstanding the departure or withdrawal of
Members leaving less than a quotum, The registration shall be verified by the Secretary and shall be

reported in the minutes of the meeting,

(g) Record Date. For the purpose of determining Members entitled to notice of
or to vote at any meeting of Membets ot any adjournment thereof or in order to make a defermination
of Members for any other proper purpose, the Board may provide that the record books shall be
closed for a stated period not exceeding 15 days. If the record books shall be closed for the purpose
of determining Members entitled to notice of or to vote at a meeting of Members, such books shall
be closed for a period not exceeding 15 days immediately preceding such meeting. In lieu of closing
the record books, the Board may fix in advance a date as the record date for any such determination
of Members, such date in any case to be not more than 60 days and in the case of a meeting of
Members, not less than 15 days prior to the date of which the particular action requiring such
determination of Members is to be taken, If the record books aré not closed and no record date is
fixed.forthe determination of Members entitled to notice of or to vote at a meeting of Members, the
date on which notice of the meeting is mailed, as the case may be, shall be the recotd date for such
determination of Members, When a determination of Members entitled to vote at any meeting of
Mermbers has been made as provided in this Section 6.3(g), such determination shall apply to any
adjournment thereof, except whete the determination hag been made through the closing of record
books and the stated period of closing has expired.

(h) Proxies. Atall meetings of Members, a Member may vote by proxy executed
iri-writing by the Member or by his duly authorized attorney-in-fact. Such proxy shall be filed with
the Secretary of the Company before or at the time of the meeting, A proxy shall be considered filed
with the Company when received by the Company at its executive offices, unless later revoked. No
proxy shall be valid after eleven months from the date of ils execuiion, unless otherwise provided in
the proxy. Every proxy shall be revocable at the pleasure of the Member executing it.

6.4  Termination of Membership.

A Member may not be expelled, provided that the failure of a Member to comply with the
membership requiremnents established in, or pursuant to authority granted by, this Agreement shall
result in the termination of membership of such Person. The membership of a Member in the
Company shall terminate upon the occurrence of events described in this Agreement or as otherwise
provided for in the Act, including resignation and withdrawal, In the event a Pexson ceases to bea
Member without having transferred all of the Units owned by such Person, such Person shall lose all
voling rights and shall be considered merely an assignee of the financial rights associated with the
Units held by such Person, having only the rights of an unadmitted assignee. Such Person shall
remain subject to the applicable provisions of this Agteement with respect to such financial rights.
Such Person shall have no right to any information or accounting of the affairs of the Company, shall
not be entitled to inspect the books or records of the Company, shall not be entitled to vote on any
matters reserved to the Members, and shall not have any of the other rights of a Member undet this
Agreement or of a member under the Act. Purther, such Person shall not have the right to Transfer
such Person’s Units except by means of a Permitted Transfer in accordance with the provisions of

Section 10 herein.
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6.5  Continuation of the Company.

The Company shall not be dissolved upon the occurrence of any event which is deemed to
terminate the continued membership of a Member, The Company’s affairs shall nof-be required to
be wound up. The Company shall continue without dissolution,

6.6  No-Obligation to Purchase Member’s Interest.

No Member whose membership in the Company terminates, nor any transferee of such
Member, shall have any right to demand or receive a return of such terminated Member’s Capital
Contributions of to require the purchase or redemption of the Units owned by such terminated
Member. The other Members and the Company shall not have any obligation to purchase or redeem
the Units or Capital Contributions of any such terminated Member or transferee of any such
terminated Member. No Member whose membership has terminated shall be entitled to receive a
distribution in complete redemption of the fair value of the Units or Capital Contributions of such
Person (except as provided in Section [2 heteof following a Dissolution Event), notwithstanding any
provisions of the Act or any other provision of law. As a material part of the consideration for
continuing ot becoming a Member of the Company, each Member hereby waives any right, and
expressly agrees that it intends for this provision to negate any entitlement to receive a distribution in
complete redemption of the fair value of Units or Capital Coniributions of such Member upon an

-event that terminates the membership of such Member which, in the absence of the provisions in this

Agreement, it may otherwise be afforded by the Act.

6.7  Watver of Dissenters’ Rights. Except for those transactions or events for which
waiver of dissenters rights is expressly prohibited by the Act, each Member heteby waives and
agrees not to assert any dissenters’ rights under the Act.

SECTION 7
UNIT CERTIFICATES

7.1 Certificates For Units.

Certificates representing Units of the Company shall be in such form as determined by the
Board. The President or the Vice President and by the Secretary or assistant Secretary of the
Company shall sign the cettificates. All certificates shall be consecutively numbered or otherwise
identified. The name and address of the person to whom the certificate has been issued shall be
entered on the books of the Company. Al certificates surrendered to the Company for transfer shall
be canceled and no new certificates shall be issuect until the former certificate is surrendered and

canceled by the Company.
7.2  Transfer of Certificates.

Transfet of certificates of the Company shall be made pursuant to this Agreement and enly by
the holder of record thereof or by the holder’s legal representative, who shall furnish proper evidence
of authority to transfer, or by the holdet's attorney thereunto authotized by a power of attorney duly
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exccuted and filed with the Secretary of the Company, and upon surrender of the certificate to the
Company foi cancellation. The Person in whose name the cerlificate appears on the books of the
Company is deemed to be the owner thereof for all purposes,

73 Loss or Destruction of Certificates.

In case of loss ot destruction of any certificate, another certificate may be issued in its place
upon proof of such loss or destiuction, and upon the holder of the certificate giving a satisfactory
bond of indemnity to the Company and to the transfer agent and registrar, if any, of such certificate,
in such amount as the Board may provide.

7.4  Certificate Regulations,

The Board have the power and authority to make such further tules and regulations, not
inconsistent with this Agreement and the statutes of the State of Minnesota, as they may deem
expedient concerning the issue, transfer, conversion and registration of certificates of the Company,
including the appointment or designation of one or mote transfer agents and one or more registrars,
The Company may act as its own transfer agent and registrar,

7.5  Legends.

The Board may place one or more legends on the certificates representing the Units to
indicate wrestrictions on transfer, vegistration requirements, or othel resirictions or obligations

* contained herein,

SECTION 8
ACCOUNTING, BOOKS AND RECORDS

8.1  Accounting, Books and Records.

(0) The books and records of the Company shall be kept, and the financial
position and the results of its oper ations recorded, in accordance with GAAP, consistently applied;
provided, that the financial provisions in this Agreement relating to Capital Contributions, Profits
and Losses, distributions and Capital Accounts shall be construed and determined in accordance with
this Agreement without regard to whether such provisions are inconsistent with h GAAP. The books
and tecords shall reftect all the Company’s transactions and shall be appropriate and adequate for the
Company’s business. The Company shall maintain at its principal office all of the following:

i) A current list of the fuil name and last known business or residence
address of each Unit Holder set forth in alphabetical order, togethel with the Capita! Contributions,
Capital Account and Unils of each Unit Holder;

(i)  The full name and business address of each Governor;

(iif) A copy of the Articles and any and all amendraents thereto together
with executed copies of any powers of attorney pursuant to which the Articles or any amendments
thereto have been executed; -
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(iv)  Copies of the Company’s federal, state, and local income tax or
information returns and reports, if any, for the six most recent taxable yeats;

(v)  Acopy of this Agreement and any and all amendments thereto together
with executed copies of any powets of attorney pursuant to which this Agreement or any
amendments thereto have been executed, '

(vi}  Copies of the financial statements of the Company, if any, for the six
most recent Fiscal Years; and

(vii) The Company’s books and records as they relate to the internal affairs
of the Company for at least the current and past four Fiscal Years.

: (b)  The Company shall use the accrual method of accounting in preparing its
financial reports and for tax purposes and shall keep its books and records accordingly. The Board
may, without any further consent of the Unit Holders (except as specifically required by the Code),
apply for IRS consent to, and otherwise effect a change in, the Company’s Fiscal Year.

8.2  Reports,

(a) In General. The Treasurer of the Company shall be responsible for causing

the preparation of financial repotts of the Company and the coordination of financial matters of the

Company with the Company’s accountants.

(b)  Periodic and Other Reports. The Company shall maintain and provide to
cach Member upon request, the financial statements listed in clauses (i) and (ii) below, prepared, in
each case (other than with respect to Unit Holder’s Capital Accounts, which shall be prepared in
accordance with this Agreement) in accordance with GAAP consistently applied, and such other
reports as any Member may reasonably request from time to time; provided that, if the Board so
determines within thirty (30) days thercof, such other reports shall be provided at such requesting
Member’s sole cost and expense. '

(i) = Assoon as practicable following the end of each Fiscal Year (and in
any cvent not later than ninety (90) days after the end of such Fiscal Year and at such time as
distributions are made to the Unit Holders pursuant to Section 12 hereof following the occurrence of
a Dissolution Event, a balance sheet of the Company as of the end of such Fiscal Year and the related
statements of operations, Unit Holders’ Capital Accounts and changes therein, and cash flows for
such Fiscal Year, together with appropriate notes to such financial statements and suppotting
schedules, all of which shall be audited and certified by the Company’s accountants, and in each
case, to the extent the Company was in existence, setting forth in comparative form the
corresponding figures for the immediately preceding Fiscal Year end (in the case of the balance
sheet) and the two (2) immediately preceding Fiscal Years (in the case of the statements).
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(i) As soon as practicable following the end of the first three Fiscal
Quarters of each Fiscal Year (and in any event not later than forty-five (45) days after the end of such
Fiscal Quatter), an unaudited balance sheet of the Company as of the end of such Fiscal Quatter and
the related unaudited statements of operations and cash flows for such Fiscal Quarter and for the
Fiscal Year to date, in each case, to the extent the Company was in existence, setting forth in
comparative form the corresponding figures for the prior Fiscal Year’s Fiscal Quarter and the Fiscal

Quarter just completed,
8.3  Tax Matters.

(@)  Tax Elections. The Board shall, without any further consent of the Members
being required (except as specifically required herein), make any and all elections for federal, state,
local, and foreign fax purposes including, without limitation, any election, if permitted by applicable
law: (i) to make the election provided for in Code Section 623 1(a)(1)(B)(ii) or take any other action

necessary (o cause the provisions of Code Sections 6221 through 6231 to apply fo the Company

[refers to election by certain “small parinerships” that are not covered by the TEFRA audit rules io
have -such rules apply to them] (it) to adjust the basis of Property pursuant to Code Sections 754,
734(b) and 743(b), or comparable provisions of state, local or foreign law, in connection with
Transfers of Units and Company distributions; (iii) with the consent of all of the Members, (o extend
the statute of limitations for assessment of tax deficiencies against the Unit Holdets with respect to
adjustments to the Company’s federal, state, local or foreign fax returns; and (iv) to the extent
providedin Code Sections 6221 through 6231 and similar provisions of federal, state, local, or
foreign law, to represent the Company and the Unit Holders before taxing authorities or coutts of
competent jutisdiction in tax matters affecting the Company or the Unit Holders in their capacities as
Unit Holders, and to file any tax returns and execute any agreements or other documents relating to
or affecting such tax mattets, including agreements or other documents that bind the Unit Holders
with respect to such tax matters ot otherwise affect the rights of the Company and the Unit Holders.
The Board shall designate a qualifying Member to act as the tax matters partner within the meaning
of and pursuant to Regulations Sections 301.6231(a)(7)-1 and -2 or any similat provision under state
or local law.

(b)  Tax Information. Necessary tax information shall be delivered to each Unit
Holder as soon as practicable after the end of each Fiscal Year of the Company but hot later than five
(5) months aftet the end of each Fiscal Year.

8.4  Delivery to Members and Inspection.

(a) Upon the written request of any Member for purposes reasonably related to the
interest of that Person as a Member, the Board shall cause the Company to deliver to the requesting
Member, at the expense of the Company, & copy of the Company’s most recent annual financial
statement and its most recent federal, state, and local income tax returns and reposts,

(b)  Each Member (or, in the case of Scction 8.4(b)(i) below, his, her or its
designated representative) has the right, upon reasonable written request for purposes reasonably
related to the interest of the Person as a Member and for proper purposes, to:
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(i) Inspect and copy during ordinary business hours, at the Member’s
expense, any of the Company records described in Sections 8,1(a)(i) through (vi) and, with respect to
the Company records described in Section 8.1(a}(i), if such records are not available the Member
shall be entitled to bring an action against the Company to obtain such records and recover its
reasonable attorneys fees incurred in bringing such an action;

(i)  Obtain from the Company true and full information regarding the
current state of the Company’s financial condition, subject to normal changes or adjustments arising
after, or following the end of, the period covered by such information; and

(iti)  Obtain other information regarding the Company’s affairs or inspect
during mdmaly business hours other books and records of the Company as is just and reasonable.

(c) The rights granted to a Member pursuant to this Section 8.4 are expressly
subject to compliance by such Member with the safety, security and confidentiality procedures and

" guidelines of the Company, as such procedures and guidelines may be established from time to time

by the Board, and to the provisions of Section 1.11 hereof, Unadmitted assignees of Units shall not

have the right to information regarding the Company afforded Members hereunder or by the Act. .

SECTION 9
AMENDMENTS -

9.1 Amendments.

(a) Amendments to this Agreement may be proposed by the Board or by the
request of Members holding ten percent (10%) or more of the Units then held by all Members, The
Board shall submit to the Members a vetbatim statement of any proposed amendment, providing that
counsel for the Company shall have approved of the same in writing as to form, and the Board shall
include in any such subinission a recommendation as to the proposed amendment. The Board shall
seck the written vote of the Members on the proposed amendment or shall call a meeting to vote
thereon and to transact any other business that it may deem appropriate, A proposed amendment
shall be adopted and be effectivo as an amendment hereto only if approved by a Majority in Interest
of the Members.

(b) Notwithstanding Section 9.1(a) hereof

(i) Except as provided in Section 2.2 for authorizations and designations
of additional classes or series of Units and changes in numbers of authorized Units of any class or

- series (including Class A Units), this Agreement shall not be amended without the approval or
" consent of each Unit Holder adversely affected if such amenchment would modify the limited liability

of a Unit Holder, or the voting rights or interest of a Unit Holder in Profits, Losses, other items, or
any distributions;
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(i) A provision of this Agrecment that requires the approval or consent of
a specified percentage in interest of the Members ot any class(es) or series thereof may not be
amended without the affirmative vote of Members holding at least the specified percentage of the
Units then held by all Membets, or of the Units of the specified class(cs) or series of Units then held

by all Members, and

(iii)  This Section 9 shall not be amended without the approval or consent of
all Members.

SECTION 10
TRANSIERS

10,1 Réstrictions on Transfers.

‘No Transfer.of Units shall be valid except as specifically permitted by this Section 10-of this-

Agrecment, It is the intent of-this Agreement that (i) the tax status of the Company be the same as
tora partnership, (ii) this Company presetve its partnership tax status by complying with Regulations
Section -1.7704-1, et seq., and any amendments thereto, and (iii) to the exlent possible, this
Agreement shall be read and interpreted to prohibit the free transferability of Units.

10.2 Permiiied Transfers.

(a)  No Transfer of Uniis shall be binding on this Company without the approval
of the Board nor until such Transfer shall have been entered in the books and records of this
Company. The Board may adopt a Unit Transfer Policy to further implement the provisions of this
Section 10. The Board shall not approve, and the Company shall not recognize for any purpose, any
purpotted Transfer of Units unless and until the provisions, conditions and restrictions set forth in
this Section 10 (including Section 10.3 hereof) and of any Unit Transfer Policy adopted by the Board
have been satisfied. Any Transfer approved by the Board and satisfying the provisions, conditions
and restrictions set forth in this Section 10 (including Sections 10,2 and 10.3 hereof) shall be referred
to in this Agreement as a “Permitied Transfer”. Notwithstanding the foregoing, a Member may
pledge or otherwise encumbet all or any portion of its Units as security for the payment of debt,
provided that any subsequent foreclosure or transfer to the secured party in lieu of foreclosure shall
be considered a Transfer for all purposes of this Agreement,

(b)  Following a Permitted Transfer, the Units held by the transferee shall remain
subject to the Transfer restrictions set forth in this Section 10.

10.3 Conditions to Permitted Transfers,

A Transfer shall not be treated as a Permitted Transfer under Section 10.2 hereof unless and
until the following conditions are satisfied:
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(a)  Except in the case of a Transfer involuntarily by operation of law, the
transferor and transferee shall execute and deliver to the Company (i) such documents and
instruments of conveyance as may be necessary or appropriate in the opinion of counsel to the
Company to effect such Transfer. In the case of a Transfer of Units involuntarily by operation of law,
the Transfer shall be confirmed by presentation to the Company of legal evidence of such Transfer,
in form and substance satisfactory to counsel to the Company. In all cases, the Company shall be
reimbtirsed by the transferar and/or transferee for all costs and expenses that it reasonably incurs in
connection with such Transfer.

(b)  The transferor and transferee shall furnish the Company with the transferee’s
taxpayer identification number, sufficient information to determine the transferee’s initial tax basis in
the Units transferred, and any other infotmation reasonably necessary to permit the Company to file
all required federal and state tax returns and other legally required information statements or retorns.
Without limiting the generality of the foregoing, the Company shall not be requited to make any
distribution otherwise provided for in this Agreement with respect to any transferred Units unil it
has received such information,

()  Except in the case of a Transfer of Units involuntarily by operation of law,
gither (a) such Units shall be registered under the Securitics Act, and any applicable state securities
laws, or (b) such Transfer shall be cxempt from all applicable registration requirements and will not
violate any applicable laws regulating the Trahsfer of securities, in the opinion of counsel to the

Company. ‘

(d)  BExcept in the case of a Transfer of Units involuntarily by operation of law,
such Transfer will not cause the Company to be deemed to be an “investment company” under the
Investment Company Act of 1940, in the opinion of counsel to the Company.

{e) Except in the case of a Transfer of Units involuntarily by operation of law,
such Transfer will not cause the Company to be deemed to be a “publicly-traded limited partnership”
under applicable provisions of the Code, in the opinion of counsel to the Company.

() Unless otherwise approved by the Board, no Transfer of Units shall be made
except upon terms which would not, in the opinion of counsel chosen by and mutually acceptable to
the Board and the transferor Member, tesult in the termination of the Company within the meaning
of Section 708 of the Code or cause the application of the rules of Scctions 168(g)(1)(B) and [68(h)
of the Code or similar rules to apply to the Company. In determining whether a particular proposed
Transfer will result in a termination of the Company, counsel to the Company shall take into account
the existence of prior writien commitments to Transfer made pursuant to this Agreement and such
commitments shall always be given precedence over subsequent proposed Transfers.

(g)  No notice or request initiating the procedures contemplated by Section 10.3
may be given by any Member after a Dissolution Event has occurred. No Member may Transfer all
or any portion of its Units after a Dissolution Event has accurred.
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The Board shall have the authority to waive any legal opinion or other condition required in
this Section10.3,

10,4 Prohibited Transfers,

(a) Any purported Transfer of Unifs that is not a Permitted Transfer shall be null
and void and of no force or effect whatever; provided that, if the Company is required to recognize a
Transfer that is not a Permitted Transfer (or if the Board, in its sole discretion, elects fo recognize a
Transfer that is not a Permitted Transfer), the Units Transferred shall be strictly limited to the
transferor’s rights to allocations and distributions as provided by this Agreement with tespect io the
transferred Units, which allocations and distributions may be applied (without limiting any other
legal or equitable rights of the Company) to satisfy any debts, obligations, or liabilities for damages
that the transferor or transferee of such Units may have to the Company.

. )] In the case of a Transfer or attempted Transfer of Units that is not a Permitted
Transfer, the parties engaging or attempting (o engage in such Transfer shall be liable to indemnity
and hold harmless the Company and the other Members from all cost, liability, and damage that any
of such indémnified Members may incur (including, without limitation, incremental tax liabilities,
lawyers’ fees and expenses) as a result of such Transfer or attempted Transfer and efforts to enforce
the indemnity granted hereby.

10.5 - Rights of Unadmitted Assignees.

Unless admitted as a Member pursuant to Section 10.6 hereof, a Person who acquires Units
and is not already a Member shall only be entitled to allocations and distributions with respect to
such Units in accordance with this Agreement, and shall not have any right to any information or
accounting of the affairs of the Company, and shall not be entitled to inspect the books or records of
the Company, and shall not have any of the rights of a Member under the Act or this Agreement, In
addition, the Units held by such Person shall continue to be subject to the resitictions on Transfer
provided for in this Section 10. '

10.6 Admission of Transferees as Members,

A transferee of Units (whether as a result of a Permitted Transfer or otherwise) may be
admitted as a Membet only upon satisfaction of each of the following conditions;

(w) The transferee acquired its Units by means of a Permitted Transfer;
(b)  The transferce meets all requirements of membership established in or

pursuant to this Agreement (including Section 6.2(a) hereof), and such admission is approved by the
Board which approval may be given or withheld in the sole and absolute disctetion of the Board;

(c) The transferee of Units (other than, with respect to clauses (i) below, a

transferee that was a Member prior to the Transfer) shall, by submitting an executed counterpart
signature page agrecing to be bound by this Agreement and such other written instruments in form
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and substance reasonably satisfactory to the Board (and, in the case of clause (ii) below, the
transferor Member), (i) accept and adopt the terms and provisions of this Agreement, including this
Section 10, and (ii) assume the obligations of the transferor Member under this Agreement with
respect to the transferred Units;

(d)  The transferee pays or reimburses the Company for all reasonable legal, filing,
and pubhcatmn costs that the Company incurs in connection with the admission of the transferee as a

Member; and

: (e) Except in the case of a Transfer involuntarily by operation of law, the
transferee (other than a transferee that was a Member prior to the Transfer) shall deliver to the
Company evidence of the authority of such Person to become a Member and to be bound by all of
the terms and conditions of this Agreement, and the transferee and transferor shall each execute and
deliver such other instruments as the Members reasonably deems necessary or appropriate to effect,
and:as a condition to, such Transfer, including amendments to the Articles or any other instrument
filed with the State of Minnesota or any other state or governmental authority,

10.7 Representations Regarding Transfers; Legend.

(a) Each Member hereby covenants and agrees with the Company for the benefit
of the Company and all Members, that (i) it is not currently making a market in Units and will not in
the future'make a market in Units, (ii) it will not Transfer its Units on an established securities
market, a secondary market (or the substantial equivalent thercof) within the meaning of Code
Section ‘7704(b) (and any Regulations, proposed Regulations, revenue rulings, or other official
pronouncements of the Internal Revenue Service or Treasury Department that may be promulgated or
published thereunder), and (iif) in the cvent such Regulations, revenue rulings, or other
pronouncements treat any ot all arrangements which facilitate the selling of Company interests and
which are commonly referred to as “matching services” as being a secondary matket or subslantial
equivalent thereof, it will not Transfer any Units through a matching service that is not approved in
advance by the Company. Each Member further agrees that it will not Transfer any Units to any
Person unless such Person agrees to be bound by this Section 10.7(a) and to Transfer such Units only

to Persons who agree to be similarly bound,

(b)  Bach Member hereby represents and warrants to the Company and the
Members that such Member’s acquisition of Units hereunder is made as principal for such Member’s
own account and not for resale or distribution of such Units. Each Member further hereby agrees that
the following legend may be placed upon any counterpart of this Agreement, the certificate, or any
other document or instrument evidencing ownership of Units:

A Public Company Legend approved by the Board; and

The Units represented by this document are subject to further
restriction as to their sale, transfer, hypothecation, or assignment as
sel forth in the Membet Control Agreement and agreed to by each
Member. Said restriction provides, among other things, that no
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vendee, transferee, assignee, or endorsee of a Member shall have the
right to become a Member without the consent of the Company’s
Board of Governors which consent may be given or withheld in the
sole and absolute discretion of the Board of Govermors.

10.8 Distributions and Allocations in Respect of Transferred Units.

If any Units are Transferred during any Fiscal Year in compliance with the provisions of this
Section 10, Profits, Losses, each item thereof, and all other items attributable to the Transferred
Units for-such Fiscal Year shall be divided and allocated between the transferor and the transferee by
taking into account their varying interests during the Fiscal Year in accordance with Code Section
706(d), using any convenlions permitted by law and adopted from time to time by the Board. All
distributions on or before the date of such Transfer shall be made to the transferor, and all
distributions thercafter shall be made to the transferee, Solely for purposes of making such
distributions, the Company shall recognize such Transfer not later than the end of the calendar month
during which it is given notice of such Transfer, provided that, if the Company is given notice of a
Transfer at least ten (10) Business Days prior to the Transfer, the Company shall recognize such
Transfer as of the date of such Transfer, and provided further that if the Company does not receive a
notice stating the date such Units were transferred and such other information as the Board may
reasonably require within thirty (30) days after the end of the Fiscal Year during which the Transfer
occurs, then all distributions may be made to the Person who, according to the books and records of
the Company, was the Member of the Units on the last day of such Tiscal Year, Neither the Company
nor any Unit Holder shall incur any liability for making allocations and distributions in accordance
with the provisions of this Section 10.8, whether or not the Unitholders or the Company has
knowledge of any Transfer of any Units. The Members acknowledge that the method and
convention designated by the Board constitutes an agreement among the partners within the meaning
of Regulations Section 1.706-1,

SECTION 11
_[INTENTIONALLY OMITTED]

SECTION 12
DISSOLUTION AND WINDING UP

12.1 Dissolution Events.

(a)  Dissolution. The Company shall dissolve and shall commence winding up and
liquidating upon the first to occur of any of the following (each a “Dissolution Lvent”);

(i) The affirmative vote of a Majority in Interest of the Members to
dissolve, wind up, and liquidate the Company; or

(ii)  The entry of a decree of judicial dissolution pursuant to the Act,
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(b)  The Members hereby agree that, notwithstanding any provision of the Act, the
Company shall not dissolve prior to the occurrence of a Dissolution Event.

12.2  Winding Up.

Upon the occurrence of a Dissolution Event, the Company shall continue solely for the
purposes of winding up its affairs in an orderly manner, liquidating its assets, and satisfying the
claims of its creditors and Members, and no Unit Holder shall take any action that is inconsistent
with, or not necessary to or appropriate for, the winding up of the Company’s business and affairs,
provided that all covenants contained in this Agreement and obligations provided for in this
Agreement shall continue to be fully binding upon the Unit Holders until such time as the Property
has been distributed pursuant to this Section 12.2 and the Company has been terminated pursvant to
the Act. The Liguidator shall be responsible for overseeing the prompt and orderly winding up and
dissolution of the Company. The Liquidator shall take full account of the Company’s liabilities and
Property.and shall cause the Property or the proceeds from the sale thereof (as determined pursuant
to Section 12,10 hereof), to the extent sufficient therefor, to be applied and distributed, to the
maximum extent permitted by law, in the following order: )

(a) First, to creditors (including Governors and Members who are creditors, (o the
extent otherwise permitted by law) in satisfaction of all of the Company’s Debts and other liabilities
(whether by payment or the making of reasonable provision for payment thereof), other than
linbilities for which reasonable provision fot payment has been made; and

(b) Second, the balance, if any, to the Unit Holders in accordance with the
positive balance in their Capital Accounts, after giving effect to all contributions, distributions and
atlocations for all periods,

12,3 Compliance With Certain Requirements of Regulations; Deficit Capital
Accounts.

In the event the Company is “liquidated” within the meaning of Regulations Section 1,704-
1Y), (a) distributions shall be made pursuant to this Section 12 to the Unit Holders who
have positive Capital Accounts in compliance with Regulations Section 1.704-L{LYR)GD(b)(2). Tf
any Unit Holder has a deficit balance in his Capital Account (after giving effect to all contributions,
distributions and allocations for all Fiscal Years, including the Fiscal Year during which such
liquidation oceurs), such Unit Holder shall have no obligation to make any contribution to the capital
of the Company with respect to such deficit, and such deficit shall not be considered a debt owed to
the Company or to any other Person for any purpose whatsogver. In the discretion of the Liquidator,
a pro rata portion of the disttibutions that would otherwise be made to the Unit Holders pursuant to
this Section 12 may be: '

(a) Distributed to a trust established for the benefit of the Unit Holders for the
putposes of liquidating Company assets, collecting amounts owed to the Company, and paying any
contingent or unforeseen liabilities or obligations of the Company. The assets of any such trust shall
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be distributed to the Unit Holders from time to time, in the reasonable discretion of the Liquidator, in
the same proportions as the amount distributed to such trust by the Company would otherwise have
been distributed to the Unit Holdets pursuant to Section 12.2 hereof; or

(b) Withheld to provide a reasonable reserve for Company liabilities (contingent
or otherwise) and to reflect the unrealized pottion of any installment obligations owed to the
Company, provided that such withheld amounts shall be distributed to the Unit Holders as soon as

practicable,
12,4 Deemed Distribution and Recontribution.

Notwithstanding any other provision of this Section 12, in the event the Company is
liquidated within the meaning of Regulations Section 1.704-1(b)(2)(ii)(g) but no Dissolution Event
has occurred, the Property shall not be liquidated, the Company’s Debts and other liabilities shall not
be paid or discharged, and the Company’s affairs shall not be wound up. Instead, solely for federal
income tax -purposes, the Company shall be deemed to have contributed all of its Property and
liabilities to-a new limited liability company in exchange for an interest in such new company, and
immediately thereafter, the Company will be deemed to liquidate by distributing such interest in the
new company to the Unit Holders.

12.5 Rights of Unit Holders.

Except as otherwise provided in this Agreement, each Unit Holder shall look solely to the
Property of the Company for the return of its Capital Contribution and has no right ot power to

. demand or receive Property other than cash from the Company. If the assets of the Company

remaining after payment or discharge of the debts or liabilities of the Company are insufficient to
refurn such Capital Confribution, the Unit Holdets shall have no recourse against the Company or

“any other Unit Holder or Unit Holders,

12,6 Notice of Dissolution/Termination.

(n) Upon the oceurrence of a Dissolution Event, the Board shall, within thirty (30)
days thereafter, provide wriiten notice thereof to each of the Unit Holders, and the Board may notify
its known claimants and/or publish notice as further provided in the Act.

) Upon completion of the distribution of the Company’s Propetty as provided in
this Section 12, the Company shall be terminated, and the Liquidator shall cause the filing of a
Articles of Termination in accordance with the Act and shall take ail such other actions as may be
necessary to terminate the Company.,

12.7  Allocations During Period of Liquidation.

During the petiod commencing on the first day of the Fiscal Year during which a Dissolution
Event occurs and ending on the date on which all of the assets of the Company have been distributed
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to the Unit Holders pursuant to Section 12,2 hereof (the “Liquidation Period®), the Unit Holders
shall continue to share Profits, Losses, gain, loss and other items of Company income, gain, loss or

. deduction in the manner provided in Section 3 hereof.

12.8 Character of Liquidating Distributions.

All payments made in liquidation of the interest of a Unit Holder in the Company shall be .
made in exchange for the interest of such Unit Holder in Propetty pursuant to Section 736(b)(1) of

the Code, including the interest of such Unit Holder in Company goodwill.

129 The Liquidater.

(®)  Definition. The “Liquidator® shall meana Person appointed by the Board to

oversee the liquidation of the Company. The Liquidator may be the Board or acomumittee of three or

more Governors appointed by the Board,

"(b)  Fees. The Company is authorized to pay a reasonable fee to the Liquidator for
its services performed pursuant to this Section 12 and to reimburse the Liquidator for its reasonable
costs and expenses incurred in performing those services.

(¢)  Yndemnification. The Company shall indemnify, save harmless, and pay all
judgments-and claims against such Liquidator or any officers, directors, dgents or employees of the

" - Liquidator relating to any liability or damage incurred by reason of any act performed or omitted to

be performed by the Liquidator, ot any officers, directors, agents or emiployees of the Liquidator in
connection with the liquidation of the Company, including reasonable attorneys’ fees incutred by the
Liguidator, officer, director, agent or employee in connection with the defense of any action based on
any such act ot omission, which attorneys’ fees may be paid as incurred, except to the extent such
liahility or damage is caused by acts or omissions that are not in good faith or involve negligence,
fraud, intentional misconduct or a knowing violation of law, or for a transaction from which the
Liquidator, officer, director, agent or employee derived an improper personal benefit.

12.10 Form of Liquidating Distributions,

For purposes of making distributions required by Section 12.2 hereof, the Liguidator may
determine whether to distribute all or any portion of the Property in-kind or to sell all ot any portion
of the Propetty and distribute the proceeds therefrom,

| SECTION 13
DISPUTE RESOLUTION

Tf a dispute arises out of or relates to this Agreement, or the performance or breach thereof,
the parties agree first to try in good faith to settle the dispute by mediation under the Commercial
Mediation Rules of the American Arbitration Association, before resorting to atbitration. Thereafter,
any remaining untesolved controversy or claim arising out of or relating to this Agreement, or the
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performance or breach thereof, shall be settled by binding arbitration pursuant to the Commercial
Arbitration Rules of the American Arbitration Association as modified by this Section 13;
PROVIDED, that this Section [3 shall not require use of the Ametican Arbitration Association {(only
that such Rules as modified by this Section 13 shall be followed); and PROVIDED FURTHER, that
arbitration shall not be required for allegations involving breach of contract, violations of state ox
federal securitics laws, breach of fiduciary duty or other misconduct by the Company. The
arbitration shall be conducted in the State of Minnesota, Any award rendered shall be final and
conclusive upon the parties and a judgment thereon may be entered in any court having competent
jurisdiction. The parties shall (i) agree upon and appoint as the arbitrator a retired former rial Judge
in Minnesota; (ii) direct the arbitrator to follow substantive rules of law and the Federal Rules of
Rvidence; (iii) allow for the parties to conduct discovery pursuant to the rules then in effect under the
Federal Rules of Civil Procedure for a period not to exceed 60 days; (iv) require the testimony to be
transeribed; and (v) require the award to be accompanied by findings of fact and a statement of
reasons for the decision, The cost and expense of the arbitrator and location costs shall be borne
equally by the parties to the dispute, All other costs and expenses, including reasonable atiorney's
fees and expert's fees, of all partics incurred in any dispute which is determined and/or settled by
arbitration pursuant to this Section 13 shall be borne by the party incurring such cost and expense.
Except where clearly prevented by the area in dispute, both parties agree to continue performing their
respective obligations under this Agroement while the dispute is being resolved.

SECTION 14
MISCELLANEOUS

14.1 Notices.

Any notice, payment, demand, or communication required or permitted to be given by any
provision of this Agreement shall be in writing and shall be deemed to have been delivered, given,
and received for all purposes (i) if delivered personally to the Person or to an officer of the Person to
whom the same is directed, or (ii) when the same is actoally received, if sent either by registered or
certified mail, postage and charges prepaid, or by.facsimile, if such facsimile is followed by a hard
copy of the facsimile communication sent promptly thereafter by registered or certified mail, postage
and charges prepaid, addressed as follows, or to such other address as such Person may from time to
time specify by netice to the Company and the Unit Holders:

(1)  Iftothe Company, to the address determined pursuant to Section 1.4 hereof;
(b)  If to the Unit Holders, to the address set forth on record with the company;
142 Binding Effect.
Except as otherwise provided in this Agreement, every covenant, term, aﬁd provision of this

Agreement shall be binding upon and inure to the benefit of the Members and their respective
successors, transforees, and assigns.
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14.3 Construction.

Every covenant, term, and provision of this Agreement shall be consttued simply according
to its fair meaning and not strictly for or against any Member.

144 Time.

In computing any petiod of time pursuant o this Agreement, the day of the act, event or
default from which the designated period of time begins to run shall not be included, but the time
shall begin to run on the next succeeding day, The last day of the period so computed shall be
included, unless it is a Saturday, Sunday ot legal holiday, in which event the period shall run until the
end of the next day which is not a Saturday, Sunday or Iegal holiday.

14.5 - Headings.

Section and other headings contained in this Agreement are for reference purposes only and
are not intended to describe, interpret, define, or limit the scope, extent, or intent of this Agreement
or any provision hereof,

14.6  Severability.

Exeept as otherwise provided in the succeeding sentence, every provision of this Agreement
is intended to be severable, and, if any term ot provision of this Agreement is illegal or invalid for
any reason whatsoever, such illegality or invalidity shall not affect the validity or legality of the
temainder of this Agreement, Notwithstanding the foregoing, if such illegality or invalidity would be
to cause any Member to lose the material benefit of its economic bargain, then the Members agree to
negotiate in good faith to amend this Agreement in order to restore such lost material benefit,

14.7 Incorporation by Reference,

Every exhibit, schedule, and other appendix attached to this Agreement and referred to herein
is not incorporated in this Agreement by reference unless this Agreement expressly otherwise

provides.
14.8 Variation of Terms.

All terms and any variations thereof shall be deemed to refer to masculine, feminine, or
neuter, singular or plural, as the identity of the Person or Persons may require.

149  Governing Law,

The laws of the State of Minnesota shall govern the validily of this Agreement, the
construction of its terms, and the interpretation of the rights and duties arising hereunder,
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14.10 Waiver of Jury Trial,

Each of the Membets irrevocably waives to the extent permitted by law, all rights to trial by
jury and all rights to immunity by sovereignty or otherwise in any action, proceeding ot counterclaim
arising out of or relating to this Agreement.

14.11 Counterpart Execution.

This Agreement may be executed in any number of counterparts with the same effect asif all

of the Members had signed the same document, All counterparts shall be construed together and

shall constitute one agreement,
14.12 Specific Performance,

Each Member agrees with the other Members that the other Members would be irreparably
damaged if any of the provisions of this Agreement #re not performed in accordance with their
specific terms and that monetary damages would not provide an adequate remedy in such event.
Accordingly, it is agreed that, in addition to any other remedy to which the nonbreaching Members
may be éntitled, at law or in equity, the nonbreaching Members shall be entitled to injunctive relief to
prevent breaches of the provisions of this Agreement and specifically to enforce the terms and
provisiorishereof in.any action instituted in any court of the United States or any state thereof having

suibject matter jurisdiction thereof.

CE R R R R R

IN WITNESS WHEREOQF, the parties have adopted and entered into this Member Control
Agreement as of the Effective Date. '
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PROPOSAL 2:
AMENDMENTS TO THE MEMBER CONTROL AGREEMENT

Deseription of Amendments and Reasons for Amendments

On March 5, 2008, our Board of Governors approved amondments to Sections 5.4(b) and 5,5(z) and (b) of
the Member Control Agreement to provide that our Chief Executive Officer, or CEQ, may also be a member of our
Board of Governors as well as provide that any number of officer positions or functions of those officer positions

may be held or exercised by the same person,

The Boatd of Governors determined that these amendments were necessary to permit onr eurrent Chairman
and President of the Board of Governors, Rabert J, Ferguson, to also serve as the Chief Executive Officer of the -
Heron Lake BioEnergy. Our CEO is responsible for all adminisirative and operational aspects of our company, for
hiring and supervising all employees, and performing such other dufies as may be prescribed by the Board from time
to time. When the Board of Governors considered the experience, knowledge, and background in our ethanol plant
and its constraction that the Board felt was important to the CEQ position, the Board determined that Mr, Ferguson
veas the most qualified candidate, Moreover, for companies in our industry and in other comparably sized '
companies ontside of our industyy, the Chief Bxecutive Officer may also be a member of the Board of Governots,
The Board belisved the amendments to Seotions 5.4 and 5.5 of the Member Confrol Agreement wexe appropriate to
presetve flexibility in hiring any future CEO and avold a competitive disadvantage for executive personnel.

With respect 1o the other clarifylng amendments relating to officer positions and functions, the Board of
Govemnors believes the amendments provide it with flexibility in the election of officers of our company as we move

from a development-stage company fo a fully-operating company,

Text of Amendments

As smended, Sections 5 A(b) and 5.5(5) and (b) of the Member Control Agreement will read as follows:

54 Dutles and Obligations of Governors.

* H *

) Employment of CEQ, At areasonable time prior to the estimated
start-up date of the Company*s opexations, the Board shail select, employ, and fix the
compensation of the CHO of the Company, who may be a member of the Board. The

_CEO position shall be the principal executive officer position of the Company, and the
CEQ shall be the chief executive officer and chief manager of the Company, The CEQ
shall have responsibility for all administrative and operational aspecty of the Company,
shall have responsibility for hiting and supervising all employees, and shall pexform such
other duties that may be assigned by the Board,

H ® L3

55 Officers.

(a). Number; Qualification; Election, Officers must be nataral persons,
and shall be elected or appointed by the Board on an annual or more ofien basis as
determined by the Board, The officers of the Company shail consist of a President, one
or more Vice Presidents, a Secretary, a Treasurer, a CEQ, and such other officers and
assistant officers of the Company appointed by the Board as it deems necessary or
advisable. The President and Vice President may also be referred to as Chairman and
Vice Chaitman, respectively, and such officers must be Governors. If the Company has
more than dne Vice President, then the Vice President who is also a Govemor shall be

_considered the Vice Chairman officer and shall carry with if the requirement that such
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Vice President / Vice Chaitinan position must be held by a Governor, All other officers
of the Company, including any other Vice Presidents, may but need nof be Governors.
Any number of officer positions ot functions of those officer positions may be held or
exercised by the same person, Except as otherwise provided in this Agreement, the
Roard shall fix the powers, duties, and compensation of all officers of the Company.,

(b))  Torm of Office. Any officer of the Company shall hold office at the
pleasure of the Board and may be removed at any time with or without cause, subject io
any confract rights which then may be in existence, -

& & *

Pleasa soe Appendix A for the text of these amendments showing the changes from the current veision of
these sections in the Member Control Agreement ) -

Vote Required for Amendments to Member Control Agreement

The affirmative vofe of the holders of a majority in interest of the members is required to approve the
amendments fo the Member Control Agreement described above, “Majorily in interest” means members holding
more than 50% of the Class A units held by all members as of the record date, Therefors, Proposal 2: Amendments
to the Member Control Apreement will be approved by the holders of 13,552,313 or more Class A units,

You may vote “FOR,” “AGAINST” or “ABSTAIN" on Pmposal 2, Abstentions are counted as present and
entitled fo vofe for the purposes of determining a quorum, but are not counted for the purposes of determining
whether members have approved that matter. Therefore, if you abstain from voting on Proposal 2, it has the same

effect as a vote against that proposal,

THE BOARD OF GOVERNORS RECOMMBNDS
THAT MEMBERS VOTE FOR
THE AMENDMENTS TO THE MEMBER CONTROL AGREEMENT
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